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United States GlrGult Court of ippeuls

I^OF« Tt^lEJ

ps[iistTri-i cip^oiLjn".

LOUIS STABLER and LOUIS KAUFMAN,
Appellants,

vs.

MISSOURI RIVER POWER COMPANY,
{a Corporatio7i)

Appellee.

BRIEF OP APPELLANTS.

I.

STATEMENT OF FACTS.

This is an appeal from a final decree of the Circuit

Court of the United States for the District of Montana,

dismissing" on the merits the bill of complaint. By

the suit the appellants soug-ht to obtain an injunction

restraining- the defendant from flooding- lands owned bv
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them in the valley of and alongf the Missouri river, dis-

tant about eig-ht miles above a dam across that river at

Canyon Perry, Lewis and Clarke County, Montana,

maintained by the appellee. The complaint averred the

ownership by the appellants of the lands in question,

—

Lot 12 in Section 6, Lot 9 in Section 6, Lot 14 in Sec-

tion 5, the N. h of N. W. h of Section 8, Lots 3 and 4

in Section 8, Lot 11 in Section 6, and Lots 1, 10 and

11 in Section 8, all in Township 9, North of Rang-e 1

East, comprising in all 289.49 acres.

The lands in question were acquired by the appellants

for the purpose of carrying on the cattle business, in

which they were engaged, they being specially adapted

to that purpose. Portions were cultivated to hay

crops. There were on them numerous living springs of

water, accessible to cattle at all seasons of the year,

and an extensive growth of willows and other trees

which furnished a natural and superior shelter for the

cattle. The appellants had erected upon the premises a

dwelling house, sheds for cattle, stables, a granary,

corrals and branding chutes.

The dam in question was constructed by the prede-

cessor in interest of the appellee, the Helena Water and

Electric Power Company, about the year 1898, and has

been maintained by it and by the appellee ever since. The

bill of complaint alleges that at divers times since the

first day of August, 1892, the appellee raised and caused

to be raised its dam by means of works constructed on



the top thereof, as it had existed for more than three

years prior thereto, in consequence of which the waters

of the Missouri river were backed up so that all, or

nearly all of the lands above described were submerged,

the springfs obliterated, and the shelter of the willows,

sheds and stables rendered unavailable, and the entire

property irreparably injured, the details of the injury

being- particularly set out in the bill of complaint.

It is further averred that the appellee threatened and

intended to continue to flood the lands, agfainst which

wrong's the appellants pra3'ed an injunction.

Trans., 4-9.

While some of the averments of the bill of complaint

recited may be deemed to have been denied b}^ the

answer, proof in respect to them all was made, but as

no contention arises over any of these features, it w\\\

not be necessary to refer the Court to the details of the

proof.

The controversj" between the parties arises under

and by reason of three special defenses set up in the

answer.

1. The first defense avers the execution of three in-

struments attached to the answer, and marked Exhibits

A, B and C respectively, and denominated in the testi-

mony a deed, a lease, and a release, respectivel\^ The

defense averred that these three exnibits comprise "apart

of one and the same transaction," and that at the time of



the execution of them the appellants were the owners of

the lands in them described, and also of the lands men-

tioned in the bill of complaint in this action, except Lot

11 in Section 7. It may be said in this connection that

the bill of complaint averred the ownership in the appel-

lants of Lot 11 in Section 7, but this was a misdescription,

and the averment was changed to Lot 11 in Section 6 by

amendment under leave of Court.

The rio-hts claimed by the appellee by virtue of

these instruments are set forth in paragraph XII. of the

answer, as follows:

"That in consideration of the sum of twentv-

two thousand and four hundred eightj^-seven and
55-100 dollars, by said Helena Water and Elecrtic

Power Company paid to said complainants, and as the

chief and only objects thereof, it was stipulated

and agreed by said tripartite agreement that said

defendant should have and secure the right to

raise said dam to a sufficient height to submerge
and flood the lands described therein, by the back-
water occasioned thereby; that as an incident and
necessary to the use and enjoyment of said grant,
to the extent aforesaid, there is involved the alleged
trespass, damages and grievances complained of.

That in consideration of said sum of twenty-two
thousand four hundred eighty-seven and 55—100
dollars so paid as aforesaid, for the right of raising
said dam as aforesaid, and backing up said water
to the height aforesaid, said complainants, by said trip-
artite contract and agreement, released and dis-
charged said Helena Water and Electric Power
Company, its successors and assigns, from any
and all damages they, the said complainants, might



sustain on account thereof; that said dam has not

been raised to the extent and to the height so con-

templated nor have said lands been submerg^ed and

flooded, except as the rig-ht to do so was acquired

according" to said contract and agreement. And this

defendant avers that it has never yet raised or caused

to be raised, said waters by its dam, or at all, to such

a heig'ht as to flood all of the premises mentioned in

said tripartite ag^reement, and will not do so. That
incidental to the rig-hts and g-rant aforesaid, and

so contemplated as aforesaid, the alleg*ed trespass,

damag-es and grievances necessarily arise, and that

the claim now made by complainants would entirely

defeat and utterh^ destroy said g-rant and the bene-

fit thereof, notwithstanding- the valuable and larg-e

consideration paid therefor, all of which is repug--

nant to said g-rant."

Trans. 17-18.

The instruments "Exhibits A. B, and C," are re-

spectivel}' as follows:

EXHIBIT A.

This INDENTURE, Made this seventeenth day of

Januarv, A. D. one thousand eig-ht hundred and ninet\^-

nine, between Louis Stadler and Mary Stadler, his wife,

and Louis Kaufman, of the city of Helena, county of

Lewis and Clarke, State of Montana, parties of the first

part, and Helena Water and Electric Power Company, a

corporation org-anized under the laws of the State of

Montana, the party of the second part, WITNESSETH:
That the said parties of the first part, for and in con-
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sideration of the sum of twenty-two thousand four hun-

dred and eig-hty-seven and 55—100 dollars ($22,487.55)

lawful money of the United States of America, to -them

in hand paid by said party of the second part, the re-

ceipt whereof is hereby acknowledo-ed, do by these pre-

sents g-rant, barg-ain, sell, convey, warrant and confirm

unto the said party of the second part, and to its succes-

sors and assig"ns, forever, the hereinafter described real

estate, situated in the county of Lewis and Clarke, and

the state of Montana, to-wit: The E)ast one-half of the

Southwest quarter (E. h of S. W. 1), South half of the

Southeast quarter (S. h of S. K. 1), Northwest quarter

of the Southeast quarter (N. W. ^ of S. E. i) and lots

numbered ten (10), eleven (11) and thirteen (13), all in

Section thirty-one (31), Township ten (10); North of

Rang-e one (1) East. Also lots numbered three (3), four

(4) and nineteen (19), in Section six (6), Township nine

(9), North of Rang-e one (1) East. Also lot numbered four

(4), in Section thirty-two (32), Township ten (10), North

of Range one (1) East; and lots numbered four (4), five

(5), six (6) and seven (7), and the Southwest quarter of

Northwest quarter (S. W. ^ of N. W. i) in Section five

(5), Township nine (9), North of Rang-e one (1) East.

Also lots numbered five (5), seven (7), eig-ht (8) and ten

(10), in Section Six (6), Township nine (9) North of

Rang-e one (1), East of the principal meridian of Montana,

in all amounting- to (637.42) six hundred thirty-seven and

42—100 acres. Together with all and singular the here-



inbefore described premises tog^ether with all teiiemants,

hereditaments and appurtenances thereto belong"ino- or in

anywise appertaining-, and the reversion and reversions,

remainder and remainders, rents, issues, and profits there-

of; and also all the estate, right, title, interest, right of

dower and right of homestead, possession, claim and de-

mand whatsoever, as well in law as in equit}' of the said

parties of the first part, of, in or to the said premises,

and ever\^ part and parcel thereof, with the appurtenances

thereto belonging. To have and to hold all and singular

the above mentioned and described premises unto the said

part}^ of the second part, and to its successors and assigns

forever. And the said parties of the first part, and their

heirs do hereby covenant that they will forever warrant

and defend all right, title and interest in and to the said

premises and the quiet and peaceable possession thereof,

unto the said party of the second part, its -successors and

assigns against the acts and deeds of the said parties of

the first part, and all and every person and persons

whomsoever, lawfully claiming or to claim the same. In

witness whereof the said parties of the first part have

hereunto set their hands and seals the da\' and year first

hereinabove written. Louis Stadler, Mary Stadler,

Louis E. Kaufman. (Seal) (Seal) (Seal). Signed,

sealed and delivered in presence of Thos. C. Bach, wit-

ness for all. (United States Revenue Stamps).
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EXHIBIT B.

This indenture, made the seventeenth da\' of Jan-

uar)% 1899, between the Helena Water and Electric

Power Company, a corporation, by C. W. Whitle3% its

g-eneral manager thereto duly authorized, part}' of the

first part, and Louis Stadler and Louis Kaufman, of

Lewis and Clarke County, Montana, parties of the sec-

ond part, witnesseth:

That in consideration of the rents hereinafter re-

served and the covenants hereinafter contained on the

part of the said Louis Stadler and Louis Kaufman, their

executors, administrators and assigns, to be observed and

performed, the said Helena Water and Electric Power

Company does hereb}- let and rent unto the said parties

of the second part for the term of t went}' years, except

as hereinafter stated and limited, the followingf described

premises: The East one-half of the Southwest quarter

(E. h of S. W. k), South half of Southeast quarter (S. h

of S. E. t). Northwest quarter of the Southeast quarter

(N. W. I of S. E. i) and lots numbered ten (10), eleven

(11) and thirteen (13), all in Section thirty-one (31),

Township ten (10), North of Range one (1) East; also

Lots numbered three (3), four (4) and nineteen (19), in

Section six (6), Township nine (9), North of Range one

(1) East; also Lot numbered four (4) in Section thirty-

two (32), Township ten (10), North of Range one (1)

East; and Lots numbered four (4), five (5), six (6) and

seven (7); and the Southwest quarter of the Northwest
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quarter (S. W. ^ of N. W. 1) in Section five (5), Town-

ship nine (9), North of Rangfe one (1) E)ast; also Lots

numbered five (5), seven (7), eig^ht (8) and ten (10) in Sec-

tion six (6), Township nine (9), North of Range one (1)

East of the principal meridian of Montana; a/so S2ich

othci' land as the fiarty of the first part nozv ozvns on the

island in the Missouri River, near the above mentio7ied

property, reserving", however, to the said party of the

first part, its successors and assig-ns, the rig^ht at all

times hereinafter to flood an}' or all of said premises by

the waters of the Missouri River, as the same may be

raised by the dam belonging- to said first party at Canyon

Ferry, Lewis & Clarke County, Montana, as the same

now is or the same may be hereafter raised or lowered,

and this lease is gfiven subject to this rigiit.

In consideration whereof, the said parties of the sec-

ond part ag-ree to pay unto the said first part}^ the yearly

rent of one dollar for the use of said premises, payable

on the 17th day of January, 1900, and every year there-

after during" the continuance of this lease. And said

second parties for themselves, and each of themselves,

their and each of their heirs, executors and assigns, do

hereby agfree to permit and recog"nize the rig"ht of said

first party to flood said premises by the waters of the

Missouri River as the}^ ^ay be raised by the dam belong"-

ing"tothe said first party at said Canyon Perry, Mont., as

the said dam now exists, or as the same may be hereafter

raised or lowered, without claim for damagfe. It is here-
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by mutually agreed and understood that if at any time

hereafter the dam of the said party of the first part at

said Canyon Ferry, as it now exists or as it may here-

after be altered or chang-ed, shall be washed away so

that it does not afford sufficient power to the said first

party, that this lease shall then and there terminate. In

witness whereof the said parties hereto have hereunto set

their hands and seals the day and year first above writ-

ten. Helena Water and Electric Power Company, By

C. W. Whitley, General Manag"er. Louis Stadler,

L/ouis Kaufman, [Seal] [Seal]. In presence of Thos.

C. Bach, witness for all. [U. S. revenue stamps].

EXHIBIT C.

Know All Men by These Presents, that we, Louis

Stadler and Mary Stadler, his wife, and Louis Kaufman,

for and in consideration of the sum of one dollar, and

other valuable considerations to us in hand paid by the

Helena Water and Electric Power Company, a corpora-

tion, have forever released and discharg-ed, and do hereby

forever release and discharge the said Helena Water and

Electric Power Company, its successors and assig-ns,

from all damages or claim for damages which we have or

claim to have, or may hereafter claim, against it by rea-

son of it (said company) having flooded or hereafter

flooding by the waters of the Missouri River the follow-

ing described real estate or any thereof, to-wit: The
East half of the Southwest quarter (E. ^ of S. W. \) South
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half of the Southeast quarter (S. ^ of S. E. k) Northwest

quarter of Southeast quarter (N. Wj of S. E. 1) and lots

numbered ten (10), eleven (11 and thirteen (13), all in

Section thirty-one (31), Township ten (10), North of

Range one (1) East; also Lots numbered three (3), four

(4) and nineteen (19), in Section six (6), Township nine

(9), North of Rang-e one (1) East; also lots numbered

four (4), five (5), six (6) and sev^en (7) and the Southwest

quarter of the Northwest quarter (S. W. 1 of N. W. I),

in Section five (5), Township nine (9), North of Rang-e

one (1) East; also lots numbered five (5), seven (7), eig-ht

and ten (10, in Section six (6), Township nine (9), North

of Rano-e one (1) East of the principal meridian of Mon-

tana. All in the county of Lewis & Clarke, and State

of Montana; a/so the land on the island in the Missouri

River near said above mentioned property . In Witness

whereof we have hereunto set our hands and seals this

sixteenth day of January, A. D. 1899. Louis Stadler,

Mary Stadler, Louis Kaufman, (Seal), (Seal), (Seal). In

presence of Thos, C. Bach, witness for all.

Trans. 44-50.

This defense, if maintained, is g-ood as ag-ainst all of

the property mentioned in the bill of complaint.

2. The second defense averred that at the time of the

construction of the dam the predecessor in interest of the

appellee prosecuted certain condemnation proceeding-s in

the District Court of the First Judicial District of the
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State of Montana, in and for the County of Lewis

and Clarke, by which it sought to condemn for flood-

ino- purposes certain lands then owned by the appell-

ants described as follows:

The E. h of the S. W. L the S. A of the S. E.

1, and the N. W. i of the S. E. I, Lots 10, 11 and

13 of Section 31, Township 10 N, Range 1 East; also

Lot 4 in Section 32, Township 10 N, Range 1 East,

Lots 3, 4 and 19 of Section 6, Township 9 North,

Range 1 East,

Trans. 27,

that commissioners appointed in such proceedings found

that appellants owned land in addition to the land sought

to be condemned adjacent thereto as follows:

Lots 4, 5, 6 and 7, and the S. W. i of the N. W.
I of Section 5, Township 10 N, Range 1 East; also

Lots 5, 7, 8, 9, 10, 11 and 12 of Section 6, Township
10 N. of Range 1 East; also the N. E. 1 of Section

7, Tonwnship 10 N, Range 1 East,

Trans. 28,

that the appellants also held a leasehold interest in lands

adjacent thereto,

the S. E. i of Section 36, Township 10 North,
Range 1 East,

and that the appellant Kaufman had a homestead claim

to other lands also adjacent.
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the S. E. k of the S. W. i, and Lot 13 in Section

6, Township 10 North, Rang-e 1 East,

Trans. 28,

and that further proceeding-s were had as follows:

The commissioners fixed the value of the land sougrht

to be condemned and found that no damao-e would accrue

to the appellants by reason of the severance of the lands

souofht to be condemned from the remainder of the lands

of the appellants, and the construction of the im-

provements in the manner proposed by the appellee.

From the finding's of the commissioners, the appell-

ants appealed to the District Court of the First Judicial

District of the State of Montana, in and for the County

of Lewis and Clarke, and the cause coming* for trial be-

fore a jury, the jur}^ found that the value of the lands

condemned was Thirteen Tousand Seven Hundred Fifty-

Five (13,755) Dollars, and that the appellants would be

damacfed by reason of the severance from the remaind-

er of the land of the portion soug"ht to be condemned,

in the sum of Two Thousand Seven Hundred (2,700)

Dollars.

Trans. 24-37.

On this verdict a judg-ment was entered.

Trans. 38-41.

It will be observed b}^ referring* to the map that the

lands which were condemned lie to the north and below



the lands in controversy in this action, but that amongf

the lands mentioned in the report of the commissioners and

the verdict of the jury as beinof lands not sought to be

condemned, but as being owned by the appellants, and

being" a part of the entire tract embracing lands sought

to be condemned, are Lots 9, 11 and 12 in Section 6, men-

tioned in the bill of complaint herein as lands which the

appellee had flooded and intended to continue to flood.

Some sort of claim was made that although the predecess-

or in interest of the appellee did not seek to condemn

these lands, to wit: L/ots 9, 11 and 12 in Section 6, in

some manner, by reason of the fact that the appellants

had been awarded damages resulting by reason of the

severance of these lands and others owned bv it from the

condemned lands, the appellee acquired the right, by the

condemnation proceedings, to flood Lots 9, 11 and 12 in

Section 6.

It will be observed that this special defense touches

not all the lands described in the bill of complaint as

having been flooded by the appellee, but only Lots 9, 11

and 12 in Section 6.

The amount awarded by the decree to the appellants

was never paid, except as it forms part of the purchase

price of these lands and other lands lying adjacent there-

to, and to the south of and farther up the river which

the predecessor in interest of the appellee bought of the

appellants, which transaction gave rise to the first and

third defense.

Trans. 712-713.
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3. The third defense is founded upon the instru-

ment "Kxhibit C", the release, and avers that the lands

therein described as "also the land on the island in the

Missouri River near said above mentioned property," is

the identical land described in plaintiff's complaint as

Lot 14 in Section 5, the N. h of N. W. 1 of Section 8,

Lot 3 in Section 8. and Lot 4 in Section 8, all in Town-

ship 9 North, Rang-e 1 Kast.

It also avers as part of this defense that "it has nev-

er yet raised or caused to be raised said waters of the

Missouri River b}^ its dam, or at all, to such a height as

to flood all of the premises mentioned in said deed of re-

lease and will not do so."

Trans. 42.

This defense, it will be observed, touches, also, only a

portion of the land mentioned in the bill of complant.

The release does not purport to affect Lot 9, or 11 or 12

in Section 6, nor Lot 1, 10 or 11 in Section 8. The evidence,

very much more voluminous than the matters now at

issue seem to call for, is directed almost exclusively to

three questions; the extent of the flooding' and the result-

ing- injury to the appellants, the circumstances attending-

the execution of the instruments I^xhibits A, B, and C,

and the question as to whether the lauguag-e of the re-

lease, "also the land on the island in the Missouri River

near said above mentioned property" does or does not re-

fer to Lot 14 in Section 5, the N. h of the N. W. I of

Section 8, and Lots 3 and 4 in Section 8.
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With respect to the first question, the extent of the

flooding and the consequent injury to the appellants, the

evidence fully sustains the averments of the bill of com-

plaint, and as there is no substantial controversy be-

tween the parties in respect to this feature of the case, it

will not be necessary to refer the court to the details of

the testimony with respect thereto. It is sufficient to

say that notwithstanding- the construction of the dam

across the Missouri River at Canyon Ferry in 1898, the

appellants had occupied the lands described in the com-

plaint and other lands in the same neighborhood adjacent

thereto owned by them, and used by them in the prosecu-

tion of their business of raising and dealing in cattle,

without any detriment whatever by reason of the exist-

ence of the dam until the month of August 1902.

The lands flooded are bottom lands, producing the

best qualit}^ of blue joint hay which was stacked during

the summer time, and fed to cattle which were pastured

on the islands during the winter season.

Trans. 69.

In the summer of the year 1902 the appellants con-

structed a power line from its- dam at Canyon Ferry to

the City of Butte, distant about one hundred miles, and

required more power to supply its patrons on this exten-

sion of its business.

Trans. 321.
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To accomplish this it raised the dam by means of

flash boards, with the result that the waters of the Mis-

souri River were backed up so as to inundate the lands

of the appellants, fillino- all the sloug^hs and depressions

in them, and this condition continuing- through the win-

ter season, extensive tracts were isolated from other

portions, and the interv^ening- water freezing- over, the

ca.ttle of the appellants were unable to gfet to such past-

ure as there was upon any portions of the land not sub-

merg"ed. The portions subm^rg-ed, were, of course, un-

available; the spring's were destroyed and the shelter ob-

literated. The water was raised to such a heig-ht that

it stood in the cattle sheds, which were constructed at

very considerable expense, and the corrals and other con-

trivances were rendered useless. The appellants were

oblig"ed to drive from the place a larg-e number of cattle

which the}' had been accustomed to keep there, and to

obtain feed for them elsewhere.

Trans. 67 to 75.

As stated, no dispute as to the existence of the facts

so testified to arises, neither is there any substantial con-

troversy concerning- the next subject of the test-

imony, the circumstances and conditions attendant upon

the execution of the instruments, E^xhibits A. B. and

C. The verdict of the jury in the condemnation pro-

ceeding's was rendered June 27, 1898,

and judgment was entered June 29, 1898.

Trans. 530.
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The appellants, in view of the loss throug-h those

proceedings of a considerable portion of the lands upon

which they relied for their hay-crop and pasture, with a

view to continuing their business,

Trans. 674-675,

in the month of September, 1898, bought the ranch of

their next neighbor up the river, that is to the south.

These lands were formerly owned by parties of the name

of Moran and are frequently referred to as the Moran

ranch or the Moran lands. They are included within the

green lines on the map "Exhibit A."

Trans. 58.

Meanwhile the Power Company was pursuing pro-

ceedings for a new trial in the condemnation proceedings.

Trans. 433.

In this situation negotiations were opened up, and

instead of the Power Company's paying the amount

awarded the appellants by the judgment, it bought the

lands which it sought to condemn and other lands adja-

cent, and gave the appellants a lease of them for twenty

years, reserving the right to flood them, however, when

it saw fit. Then, inasmuch as it had during the penden-

cy of the condemnation proceedings flooded the lands, the

release, "Exhibit C." was made. The instruments

were executed January 17, 1899. They were drafted by
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Mr. T. C. Bach, one of the attorneys for the Power

Company.

Trans. 418-419.

A typewriter was used in their preparation orig'in-

ally, and in this form they were submitted to the attor-

neys for the appellants.

Trans. 693-695.

Afterwards Mr. Bach inserted, with a pen, the words

appearing" in the instruments in italics as they are copied

above, and they were so executed.

Trans. 418-420.

On the third question, the lands referred to by the

lang-uage in the release "also the lands on the island in

the Missouri River near said above mentioned property,"

the appellee contends that it -refers to Lot 14 in Section

5, the North half of the Northwest quarter and Lots 3

and 4 in Section 8. The appellants claim that it refers

to an island in the Missouri River opposite the division

line between the lands mentioned in the deed and the

property known as the Deeg-an ranch lying- immediately

to the north, the line being the line running through the

center of Sections 31 and 32, Township 10 North, Range

1 East.

Both parties introduced in evidence maps for which

the government maps in the office of the Surveyor Gen-
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eral was the g-uide. Copies of the oiEcial maps were also

put in evidence. These maps were founded upon sur-

veys made in the year 1868, the map being- filed shortly

thereafter.

Trans. 491.

The ofBcicial map, and the maps introduced by the

parties, based upon them, show a w^ater course surround-

ing- a tract embracing- Lot 14 in Section 5, and the North

half of the Northwest quarter and Lots 3 and 4 of Sec-

tion 8, in the nature of arms of the Missouri River, and

another uniting- with it near Lot 11 in Section 6, and pur-

suing- a smuous course along Lots 9 and 12 in Section

6 on the west and the land conveyed on the east, which

channel eventually unites some distance below with the

river.

The evidence established that whatever might

have been the condition as to these channels in 1868,

within the memory of an}' witnesses conversant with the

g-round, there was no sort of a continuous stream of water

in them, and no connection between any water in them

and the Missouri River at the south or east. except in the

season of hig-h water when the melting- snow so swelled

the volume of water in the river that it intruded not only

into these channels but inundated practically all the

lands that fall under consideration in this case.

Trans. 260-589-590.
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The channel between the Lots 4 and 5 in Section 8

was known as the Moran Slouo-h.

Trans. 258-260.

That to the north between Lots 13 and 7 in Sec-

tion 5 was called Dead Man's Sloug^h,

Trans. 258.

or the Blind Slougfh.

Trans. 287.

The west bank of the Missouri River was traced in

pencil upon the map "Exhibit A" by Mr. Gould (a very

intellig^ent witness who had been accustomed to hunt all

over the ground in question for ducks) across what ap-

pears on the map to be the mouth of Moran's Sloug-h and

again across what appears to be the mouth of Dead

Man's Sloug-h.

Trans. 258.

At the ordinary stage of water in the river, the

ground along the bank traced b\' the w^itness across

what appears to be the mouth of Moran's slough, is

about eight feet above the water.

Trans. 278.

These designations, used by the witness, are the

terms that are applied to the water channels in question

by the people who reside in that neighborhood.

Trans. 280.
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No one ever called them the Missouri River.

Trans. 281-574-585-586-619-660-715.

The eastern extremity of the Moran Sloug-h is some-

where between Lots 3 and 6 in Section 8, being- fed by-

springs found there.

Trans. 277,

those referred to in the bill of complaint. From these

spring-s a small quantity of water trickles down throug"h

what is called the main sloug-h, the sinuous channel which

passes along Lot 9 in Section 6, on which is situated the

dwelling house and other improvements.

Trans. 282.

Occasionally the little stream disappears under the

rocks and again emerges, so that it can be crossed in

places "dry-shod."

Trans. 273-590.

The water rising from these spring's does not flow

around through Dead Man's Slough, but into the main

slough.

Trans. 271.

Whatever water there is in Dead Man's Sloug-h as

well, except in the period of hig-h water, flows west, not

east, and finds its outlet through the main slough.

Trans 272.
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There are no spring-s in Dead Man's Slough.

Trans. 273.

The testimony of Mr. Gould regarding- these water

courses was confirmed by Mr. Rumsey, who had been

over the g*round repeatedly. He tells that from where

the spring's well out into the Moran Sloug-h, on or near

Lot 5 in Section 8, on east to the river, the land is cov-

ered with timber and brush.

Trans. 286-288.

There is a road along there crossing what appears

to be a water channel that was traversed b}^ the writer

in company with the appellants and another witness,

Mr. Helmick, in the month of July preceding the hearing.

There was then a little mud in the road, but no water of

any moment.

Trans. 206-207.

That road has been in use for a great many years.

In 1880, '81 and '82 a witness, O'Neill, cut the hay on

the then ranch of the appellants,

Trans. 853,

and used this road in hauling it out. Proceeding from

in the neighborhood of the line between the Deegan and

the Stadler and Kaufman ranches, he went up the river,

Trans. 556-557,

and out across the Moran ranch, up into the hills to the

west.
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Trans. 558.

In crossing- the Moran ranch he encountered no

water at all. There were spriug-s, he says, in the neig-h-

borhood of the Moran house, along in Lots 5 and 6, but

these were avoided by keeping- to the east closer to the

river.

Trans. 559-560.

Mr. Deeg-an, the son of the former owner of the

"Deeg"an ranch," and who g-rew from boyhood into man-

hood upon it, testified to the total absence of any water

in these channels and that there was no connection what-

ever between any water that niig-ht be in the sloug-hs and

the Missouri River.

Trans. 573-574.

Mr. Cooney, who owned an extensive place in which

he lived for many years, across the river from the Deegan

ranch, g-ave testimony to the same effect. He told that

in a season of extraordinarily high water a steamboat had

once come up the channel designated the main slough,

the whole country being at the time under water, but that

after the high water goes down one could drive across it

almost any place without encountering any water.

Trans, 589-590.

Mr. McMillan, who has lived for twenty-four years

on the ranch next south of the Moran ranch, gave testi-

mony to the same effect. He fed stock on the Stadler
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and Kaufman place prior to the erection of the dam.

In doing- so he went along- the river between it and the

Moran house and encountered no water at all. He tells

that there is no connection whatever between the sloug-hs

to the west, fed by the spring's, and the Missouri river.

Trans. 614 to 617.

As stated, the evidence is uncontradicted that there

is no water surrounding" the tract embracing- lot 14, in

Section 5, the North half of the Northwest quarter and

Ivots 3 and 4 of Section 8, except during- the brief period

of the annual hig-li water of the Missouri river when it

inundates more or less the entire reg-ion.

Trans. 604.

This period of high water lasts for a week or ten

days.

Trans. 604.

After about six weeks the main sloug-li is nearly

dry.

Trans. 141.

On the other hand, althoug-h the government maps

show no island in the Missouri river at the place where

it is crossed by the Stadler and Kaufman ranch and

the Deeg-an ranch, there is one there. Mr. Kaufman,

Mr. Stadler, Mr. Deeg-an and Mr. Cooney all testified

about its formation. It was orig-inally a part of the main

land to the west and formed a projecting- point, heavily
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timbered. The river, sometime about 1885, cut through

a depression to the westward of the point, and the island

resulted. Mr. Kaufman's testimony is found at pages

162-164, Mr. Stadler's at page 658, Mr. Deegan's at

pages 571-573 and Mr. Cooney's at pages 582-583. Page

after page of this record is taken up in cross-examination

of the appellant Kaufman and the witness Helmick, who

prepared the map—"Exhibit A.," concerning this island

as it appears on the map, but the island is there, the ap-

pellee's map shows it as well as the appellant's. It will

be remembered that the appellee had flooded the entire

place. Mr. Helmick was employed by the appellants to

prepare the map, "Exhibit A.," for use at the hearing

herein. He used the government map as a basis for his

work; he was on the ground, but the island was sub-

merged. He prepared the map without indicating the

existence or location of the island and so delivered it to

the solicitor for the appellants. It was returned to him

for the purpose of having the island put on the map. He

called to his aid another engineer, Mr. Lombard, who

quite a number of years ago had made a survey of the

Stadler and Kaufman ranch, and put the island on the

map where Lombard told him it was, as he remembered

it. It transpired that they got the island marked in yel-

low on the map, a quarter of a mile too far south. The

interminable cross-examination on the manner in which

this so-called "Yellow Island" came to appear on the

map discloses grave suspicions on the part of the solicit-
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ors of the appellee of something*. However, the island

is there, as is admitted, and the proof as to the manner of

its being- there is altog^ether complete and undenied. It

is also in evidence that a part of it orig"inally was a part

of the Stadler and Kaufman ranch, and a part of it a

portion of the Deeg^an ranch,—a feature of the testimony

of considerable importance, and this evidence is also un-

denied. Mr. Cooney, who trapped beaver on the point

and who afterwards fished all around the island, warned

Mr. Kaufman some time before that the catastrophe,

which resulted in its formation, was likely to occur. He

had reason to remember it, for when the chang-e in the

current came about, it beat with violence ag"ainst the

shore on his side and nearly ruined his g-arden and

corrals.

Trans. 584.

He testified as follows:

Q. Do you know where the line fence was between

the Deegan ranch and the Stadler and Kaufman ranch?

A. Yes, sir; I do.

Q. What was the position of the island that you

testified to as being south of your place in the Missouri

River, with reference to that line fence?

A. Well, the line fence between Stadler and Kauf-

man cut the lower end of it. I couldn't say how far;

probably thirty or forty yards.

Trans. 592.
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Mr. Deeg-an's testimony to the same effect is found at

Trans. 571-573.

Mr. Stadler's to the same effect is at

Trans. 658.

In the negotiations which led up to the settlement of

the controversies arising- out of the condemnation pro-

ceeding's,^there never was a word said about the Moran

lands.

Trans. 655-656.

The appellants claim that the Power company did

not even know at the time the instruments were executed

that they had acquired the Moran land.

Trans. 89-90.

The appellee claims that it did: but neither its rep-

resentative, who conducted the neg"otiations, nor its at-

torney, who drew the instruments, pretends to sa}'^ that

the ownership of those lands by the appellants was ever

adverted to by them while the neg-otiations were pend-

ing-, or that any talk was ever had in reference to the ac-

quisition of any rig-hts by the Power company in them.

The only evidence there is in the record of any conversa-

tion going to show what lands are referred to by the lan-

g^uag-e inserted in ink in the lease and release was fur-

nished by Mr. Stadler. Noticing- the languag-e of the

instruments in their reference to the land "on the island
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in the Missouri River near the above mentioned prop-

erty," as they were read to him a day or two before they

were executed, he said, "We do not want to come down

in the lake and claim this little island," and Mi. Whit-

ley (the representative of the power company) said, "it

had better be in there."

rans. 657.

This testimony stands uncontradicted, thoug^h Mr.

Whitley testified on behalf of the appellee.

It is not deemed necessary to refer in further detail

to the evidence, even on this issue, as the facts are really

not disputed.

The controversies arise over the application of the

law to the conceded facts.

These are presented by the following:

II.

SPECIFICATION OF ERRORS.

It was error in the Court to render its decree herein

dismissing- the bill of complaint.

II.

It was error in the Court to deny to the complain-

ants the relief prayed for in their complaint, or any relief.
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III.

It was an error in the Court to hold that there was

any express g-rant, by any of the instruments referred to

in the answer or otherwise, to the predecessor in interest

of the defendant of any rig-ht to flood any lands other

than those expressly mentioned in said instruments.

IV.

It was error in the court to hold that there was an}'

implied grant, by an}^ of the instruments referred to in

the answer or otherwise, to the predecessor in interest of

the defendant of an}' right to flood any lands other than

those expressly mentioned in said instrments.

V.

It was error in the court to hold that the lang-uag^e,

"also such other lands as the party of the first part

now owns on the island in the Missouri River, near the

above mentioned property," found in Exhibit B. attached

to the answer, or the language, "also the land on the

island in the Missouri River near said above mentioned

property," found in Exhibit C, attached to the answer,

referred to any lands described in the complaint.

VI.

It was error in the court to hold that the complain-

ants had released the defendant, or its predecessor in in-

terest from any damag-es occasioned by flooding any of
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tlie lands mentioned in the complaint, or any lands ex-

cept those specifically mentioned in the instruments,

copies of which are attached to the answer, and desig--

na+ed Exhibit A, Exhibit B, and Exhibit C.

VII.

It was error in the court to hold that the defendant,

or its predecessor in interest, ever acquired in any manner

the rig-ht to flood an}^ of the lands mentioned in the bill

of complaint.

III.

ARGUMENT.

The specifications present for consideration [1] the

effect of the conveyance, [2] the effect of the condemna-

tion proceeding-s, and [3] whether the release refers to

any portion of the Moran lands.

1. On the first question the attention of the court

is invited at the outset to the theory of the appellee as it

is exploited in the amended answer as the same is deduc-

ible from Paragfraph XII thereof quoted above, "It was

stipulated and ag-reed by said tripartite ag-reement that

said defendant shall have and secure the rig-ht to raise

said dam to a sufficient heig-ht to submerg-e and flood the

lands described thereby'' [none of the lands mentioned

in the bill are described thereby]; "that as an inci-

dent and necessary to the use and enjoyrneyit of said



grant to the extent aforesaid, there is involved the al-

leged tresspass, damages and grievance, complained of."

There is no pretence here that there is any express

giant by any one or all of these instruments of a right to

flood any lands belonging to the appellants except those

described therein, but it is advanced that such right

arises as an incident of a right acquired to flood those

lands mentioned in the instruments, became necessary to

the enjo3'ment of the right of flooding granted. And

this idea is enforced Ly the further averments of the para-

graph to the effect that the appellee has not 3'et raised

the dam and does not intend to raise it so high "as to

flood «// the premises mentioned in the tripartite agree-

ment."

This answer advances the theory that because the

Power Compan}' by the three instruments, considering

and construing them as one, acquired the right to flood

the lands mentioned in them, it has the right to raise its

dam to such a height as w^ould cause every square acre in

the tracts embraced in them to become submerged, even

though the lands of the appellants farther up the river or

remoter from the banks should also thereby become sub-

merged; in other words, that w^hile there remained pro-

truding above the waste of waters any portion of the lands

conveyed, the dam could be raised, and no just complaint

could be made by appellants no matter how vast the

damage to any lands owned by them outside of those

mentioned in the instruments.
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This was a clear, well defined, easily understood

theory. It was developed by eminent, disting-uished

and able counsel, after careful study, presumably, and

was the theory upon which the case was tried.

But the court did not decide the case on that theor3^

It adopted views of counsel coming- into the cause at the

hearing", that not the three instruments considered as one,

gfave the right as an incident to rig-hts expressly g^ranted,

as an implied g-rant arising- by necessity, but that the

rigfht to flood all lands owned by appellants was express-

ly granted by one of the three instruments—the lease.

The learned court expressly declares that "it is not

called upon to decide whether the rig'ht accrued by the

reservation quoted reserved to the defendant the rig-ht to

flood adjoining- lands of complainants if such flooding-

were a natural consequence of flooding- the particular

land leased."

Trans. 781.

The rig-ht to flood other lands is. found by the court

to be granted by the following- provision of the lease:

"And the said second parties for themselves and
each of themselves, their heirs and each of their

heirs, executors and assig-ns, do hereby agree to per-

mit, and recog-nize the rig-ht of said first party to

flood said premises by the waters of the Missouri
River as they may be raised by the dam belong-ing- to

said first party at said Canyon Perry, Montana, as
the said dam now exists, or as the same may be here-
after raised or lowered, without claim for damag-e."
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The court, apparently, reached the conclusion that

the words "without claim for damaofe" carries a signifi-

cance tantamount to the grant of a right to flood lands

other than those described in the lease. But this so

palpably means "without claim for damage" on account

of the flooding of the lands leased, that the court, on fur-

ther consideration, is obliged to put its determination on

the basis originally proposed in the answer, nameh% that

there is no express grant of an}^ right to flood ajny lands

other than those leased, but that the right to flood all

other lands owned by appellants "at least in that vicini-

ty" necessarily flooded in flooding the land leased, arises

as an incident of the right to flood the lands leased; that

is, that there is an implied grant to flood all lands neces-

sarily flooded by raising the dam to such a height as will

cover every square foot of the lands leased. Thus the

right asserted, notwithstanding the disclaimer by the

court, of any intention to "decide whether the right ac-

quired by the reservation quoted reserved to the defend-

ant the right to flood adjoining lands of complainants if

such flooding were a natural consequence of flooding the

particular land leased" is justified by it on that very

ground, Has witness the following from the opinion:

"When complainants agreed to permit the de-

fendant to flood the premises described in the lease,

and to recognize its right to flood them by raising

the dam to any height desired, they granted a right

to flood any other land, at least in that vicinity, then
owned by the complainants and necessarily flooded
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b}' raising- the dam, as incident to flooding- the lands

leased.
'

'

It is our purpose to show that neither on reason nor

authority can the position be maintained that upon a

grant of certain specific, defined lands for flooding-, or of

the rig-ht to flood certain specific, defined lands, the rig-ht

arises as an incident thereof to flood all other lands, ad-

jacent or otherwise, of the g-rantor, until the lands

granted, or in respect to which the rig-ht is expressly

granted, are altogether and completely covered.

Before entering upon the discussion of that feature,

however, the attention of the Court is directed to some

well-settled principles of law applicable to the inquiry

before it.

The appellants showed title to the lands described

in the bill of complaint, and the injury wrought and

threatened by the appellee. That made their case. The

appellee claims, however, an easement in the lands—the

right to flood them. Clearly the burden is upon it to

show that such easement exists in its favor. That ease-

ment depends upon the construction of the instruments

which it has pleaded. Those instruments were drawn by

its own attorney,—by the attorney of its predecessor in

interest. There is no suggestion in the evidence that the

slightest change or modification in the draft of the in-

struments as prepared by him was ever made or even

suggested by the appellants or any one of them. It is

entirely its own work, the language of its own choosing.
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Any ambiguity as to its meaning or uncertainity as to its

terms is to be, on well-recognized doctrines, resolved

against it.

Noonan vs. Bradley, 9 Wall., 394.

Wilson vs. Cooper, 95 Fed., 625-628.

Ming vs. Woolfolk, 3 Mont., 384.

American Surety Co. vs. Pauly, 170 U. S., 133.

Gillet vs. Bank of America, 160 N. Y., 549.

The rule is thus expressed in Noonan vs. Bradley,

supra.:

"If there were an}^ doubt as to the construction

which should be given to the agreement of the in-

testate, that construction should be adopted which

would be more to the advantage of the defendant,

upon the general ground that a party who takes an

agreement prepared by another, and upon its faith

incurs obligations or parts with his property, should

have a construction given to the instrument favor-

able to him."

And in the following language in Wilson vs, Cooper,

supra.:

"The evidence clearly shows it to be the fact,

as it is stated to be by counsel for complainant, that

the contract for the erection of the ice plant was
wholly prepared by the company, being in printed

form, with certain blanks left therein, which were
filled up in writing by the agents of the company. It

is therefore a case for the application of the general
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rule that, where one part\' prepares the contract and

the other accepts it as thus prepared, if there is

doubt as to the construction of any of the clauses

therein contained, the interpretation must be against

the part}" who prepared the contract."

Equall}' pointed is the languag^e of the New York

Court of Appeals in Gillet vs. Bank of America, supra.,

as follows:

"The reason of the rule that the lang-uag-e of an

instrument is to be construed ag^ainst the person who
proposes it rather than ag-ainst the person who is in-

vited to accept it, is that men are supposed to take

care of themselves, and that he who chooses the

words b}- which a right is g'iven, oug-ht to be held to

the strict interpretation of them, rather than he who
onl}^ accepts them."

It was urg-ed at the arg-ument below that the rule

had no application to this case because the papers were

submitted to the attorneys for appellants before they

were signed. A careful search of the authorities has

failed to disclose any such exception to or modification of

the rule. On the other hand in the case of

Brown vs. Cranberr\', 59 Fed., 434,

where it was applied and Xoonan vs. Bradley cited as

authority, it appeared that the papers had passed through

the hands of eminent counsel and business men of great

sagacit}'.

So it was enforced in

Chicago vs. Pyne, 30 Fed., 86.
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in a case where it is all but inconceivable that the con-

tract was not subjected to the scrutiny of counsel.

It is imag-ined that an attorney-at-law, suing an in-

surance company to recover a loss on a policy, could,

without any difficulty whatever, successfully appeal to

the rule.

Then it is claimed that grants are to be construed

against the grantor and that this rule overcame the force

of the principle relied on by appellants. But the rule

that a grant is construed against the grantor, a promise

against the promisor, a release against the releasor, is

but an application of the more general rule appealed to.

The construction is against the grantor, the promi^^or or

the releasor, because the words of the grant, the prom-

ise, or the release are presumed to be his words, he is

presumed to have drawn the instrument which he has

executed and delivered. But this presumption gives way

to proof.

Clark on Contracts, .593.

The true rule is expressed in the Civil Code of Mon-

tana, Sec. 2219, as follows:

"In cases of uncertainty not removed by the
preceding rules, the language of the contact should
be interpreted most strongly against the party who
caused the uncertainty to exist. The promisor is

fresumed to be such party; except in a contract be-
tween a public officer or body, as such, and a private
party, in which it is presumed that air uncertainty
was caused by the private party."
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The presumption that it was the promisor who

caused the uncertainty to exist by using* terms or lang^u-

ag-e that are ambig'uous, may be overcome or streng"th-

ened by proof that he did or did not prepare the instru-

ment.

Laidlaw vs. Marye, 133 Cal., 170.

Another rule of peculiar force is that implied grants

are not favored in the law.

In

Doliffe vs. Boston & Maine R. R., 68 Me., 173,

is found the following lang"uag"e: *.

"But implied grants are not to be favored.

They should not be held to exist except in cases of

clear necessity. If it is intended that an easement

shall pass as one of the appurtenances of an estate,

it is very easy to have this intention expressed in

the deed. If the deed is silent upon the subject, it

is no more than fair to the g^rantor to presume that

he did not so intend.

The doctrine of implied g-rants rests upon the pre-

sumed intention of the parties."

Coudert vs. Sayre, 46 N. J.Eq. 386.

If the Power Company considered that it was buy-

ing- and had bought the right to flood any lands of Stad-

ler and Kaufman other than those conveyed, why did it

not so expressly state in the ag-reement? Why leave the
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matter subject to the most doubtful sort of inference

from the paper it did draw up?

If it was, in fact, the ag-reement between the

parties that the company should have the right to flood

not only the lands conveyed, but all other lands owned

by appellants, does anyone for a moment imag-ine that

the instruments would not have said so in express

terms?

Consider the extent of the lands the right to flood

which is now claimed by reason of what must be consid-

ered the most ambiguous kind of language in these instru-

ments. In acreage they more than exceed, possibl}', that

of those conveyed.

In order to reach the conclusion sought to be given

to the conveyance by the appellee, the court will be

obliged to find that when the appellants granted to the

appellee's predecessor the lands mentioned in their deed,

they intended that it should have the right, not only to

flood those lands, bnt all the remaining lands of appell-

ants until the water of the river should be raised so high

by the dam as that every square inch of the lands con-

veyed should be covered.

The appellee's predecesoor, if any such construction

could possibly be given to these instruments, showed

very poor business judgment in buying so much land.

Had it contented itself with purchasing forty acres on

which there was an elevation of twenty feet, it would
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enjoy the rig-ht to flood all other land of appellants which

appellee now insists it has the right to flood. Such tract

could easily be found, no doubt.

It is claimed that this rig^ht arises by reason of the

rule to the effect that whenever lands are granted, what-

ever is necessary to make the g^rant of use, g-oes with the

g^rant. A more accurate statement of the rule requires

not onlv that the thing- claimed shall be necessary to

make the g^rant of value, but thai it should be an hicidoit

of the thing g-ranted.

A man owns a mining claim and he owns land close

at hand heavily timbered. He sells the mining- claim. It

is absolutely impossible to work the mine without timber,

and we will assume that timber cannot be had anywhere

else at such a price as that the mine can be profitabl}^

worked. In a most important sense the timber is neces-

sary to make the gfrant of the mining- claim of an}" value

whatever, but no one would contend that the rig-ht to cut

timber on the adjacent land of the g-rantor would pass

• with the g-rant of the mining- claim, even thoug-h the

g-rantor had been accustomed himself to cut timber upon

the premises for use in the mine.

A railroad company ma}* purchase a right of wa}', or

acquire such right of way by condemnation proceedings.

The right of way, however, is absolutely useless without

depot grounds and yards, but it would be unheard of to

contend that one who granted certain lands to a railroad

company for a right of way through a cit}', also granted
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to them the rig-ht to use certain adjacent ground for

depots and 3'ards.

The appellee's predecessor in interest instituted pro-

ceedings to condemn certain lands of the appellants. B\'

those proceeding's, had they been finally completed by

the payment of the award, it would have acquired the

right to flood those lands. In its complaint in the con-

demnation proceedings it represented to the Court that

it was then engaged in erecting a dam across the Mis-

souri River in order to store water to develop power, and

that by storing" the water it will be necessary for the

plaintiff to use, occupy and permanenth' flood with water

and take by condemnation the real estate described, for

which it asked a decree of condemnation. It got it.

Will an}' one be heard to saj- that by those proceedings

or by that decree it got the right to flood any lands ex-

cept those condemned? Will any one be heard to sav

that if there should be, as there doubtless was, on the

ground embraced in the decree, a small portion of land

having an elevation of twenty feet above the river, the

Power Company would have the right to flood all other

land of the appellants until the topmost point of such

elevation was covered? And that without the payment

of a dollar for the destruction of the value of those lands?

Now the right acquired by condemnation proceed-

ings was no more nor any less than would be a grant of

a right to flood those lands. If, instead of going through

the proceedings under the eminent domain statute, the
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parties had agreed at the outset on a price, and the ap-

pellants had executed a deed granting- to the Power Com-

pany the rig-ht to flood the lands it soug^ht to condemn,

the rig-hts of parties would be exactly as they were after

the decree and payment. If the Power Company pre-

ferred to acquire the fee and boug'ht the lands outrig-ht

for the puryose of flooding* them, its rig-hts in the lands

boug-ht would be g-reater. It then would have not only

the rig-ht to flood the lauds, but to occupy and possess

them and to devote them to an\' purpose it saw fit. But its

rig-ht of flooding- would in no wise be extended. If it

had no rig-ht to flood adjacent lands when it boug-ht the

rig-ht to flood, it had no rig-ht to flood adjacent lands

when it acquired the fee.

When the predecessor in interest of the appellee,

beg'an the condemnation proceedings, while it was con-

structing- the dam, it evidently thoug-ht that it would not

back the water up any higher than the lands it sought to

condemn. By the time the judgment was rendered, or

shortly thereafter, it reached the conclusion that it

would need more lands to meet its requirements, and it

bought them. Its successor, the appellee, now desires

still more pondage g-round, and it seeks to get it with-

out buying.

In support of its contention of the right to flood lands

other than those granted, appellee refers to cases of

various classes.

First, there are those cases which consider the effect
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of deeds by which a "mill site" or "mill" is granted and

the rig-ht is claimed to back water on to the lands of the

g-rantor above the mill so that it can be operated. The

grant of a "dam", also, is not infrequently construed to

give the right to flood lands belonging to the grantor

which he has been accustomed to flood and which it is

necessary to flood to operate the mill. Those cases man-

fiestly, have no application, because Stadler and Kauf-

man granted no "dam," "mill," "mill-site," or other

propert}' designated by an indefinite term. There was

no dam or mill on the land which they did grant by metes

and bounds.

There is another class of cases in which premises are

designated b}' name, such as "Blackacre," in which the

question arises as to what land is covered by the desig-

nation, and then the question as to what lands have usu-

all}^ been considered as coming within the designation

and what lands are necessary and convenient in connec-

tion with the business carried on at Blackacre become

subjects of important inquiry. To this class also belong

those cases in which a grant is made of a manor, message,

etc. Those cases evidentlv have no application.

Another class of cases to which the appellee may ap-

peal is those in which the grantor owned two tracts of

land and imposed a burden upon one in favor of the other

and, while the lands were in that condition, sold the tract

in favor of which the burden existed as against the other

tract. In such cases his grantee has the right to enjoy
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the lands granted in the same manner as the}^ were en-

joyed b}" the g-rantor, and to continue to throw the bur-

den upon the lands remaining in the hands of the latter.

Of course, those cases are not applicable here, be-

cause appellants were not in the habit of flooding- the

lands mentioned in the complaint for the benefit of the

lands g-ranted.

Illustrations of the classes of cases to which the ap-

pelle appeals are found in

Sheets vs. Selden, 2 Wall., 177.

Bank vs. Miller, 6 Fed., 545-550.

Miller vs. Alliance, 7 Fed., 649-651.

The proposition that a thing- does not pass with the

grant simply because it is necessary to its enjoyment,, but

that it must be something* in the nature of an appurten-

ance to the grant, or an incident to the thing- g-ranted, is

shown in the case of

Bank vs. Miller, supra.

The rule was expressed b}' the court in that case in ^

the following language:

"A sale of any real property carries with it any
easement or privilege which is necessarv to its enjoy-

ment, and at the same time is in use thereon and
therezvith, as an afipurtenance in fact, although not

technically so at law, and this upon the presumption,

more or less cogant according to the circumstances,
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that it was the intention of the parties to the agree-

ment of the sale that it should pass with the proper-

ty to which it was then apparently subservient."

The distinction between cases such as are appealed

to and the one at bar is pointed out to some extent by

Wilcoxon vs. McGhee, 12 111., 318-386, 54 Am.,

Dec. 409.

Brace vs. Yale, 4 Allen, 393.

Grant vs. Chase, 9 Am. Dec, 161.

In the case last cited the following" languagfe occurs:

"This is not like the conveyance of a manor, a

messuag^e, or farm, etc., known by a certain name,

and including- sundry distinct tenements, building^s

or fields, which have been used with the principal

thing- and reputed parcel of it; and which would pass

under the general name of the manor, messuag-e, etc.

This is a conveyance of a specific piece of land,

carved out of a larger piece held by the g^rautor, and
described by metes and bounds. In such case noth-

ing- could pass as parcel of the granted premises, but
what is included within the boundaries expressed in

the deed; at least none of the remaining- part held by
the g-rantor."

In Wilcoxon vs. McGhee, the following-:

"The subject matter of the grant is the land,

having a fixed and definite description, and nothing
passes as parcels of the granted premises but what
is included within the boundaries expressed m the

patent, or is naturally or necessarily annexed to the
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land- Grant vs. Chase, 17 Mass., 4+3; Manning- vs.

Smith, 6 Conn., 289.

Regularly 'nothing can be appendant or appurt-

enant, unless it agree in nature and qualit}^ with the

thing- whereunto it is appendant or appurtenant.'

Bac. Ab., tit. Grants, i, 4. The rig-ht to overflow

adjoining- lands is not an appurtenance agreeing in

nature or qualit\' with land itself, and though per-

haps a convenience, is not absolutely necessary, to

the enjoyment of the land; but such an easement

more properly appertains to something that has been

put upon the land, as in this instance, to the mill.

In the case of the conveyance of a mill and its

appurtenances, and where the subject matter of the

conveyance and principal matter granted is the mill,

the right to continue to overflow the lands of the

grantor, to the same extent as when the grant was
made, would pass with the mill, as necessar\' to its

use and enjoyment; but here the subject matter of

the grant was the land, and the right to overflow ad-

joining lands belonging- to the government, was not

an appurtenance annexed to it by any natural or le-

gal necessit3\"

In Brace vs. Yale, the syllabus says:

"A.deed of a mill site described by metes and
bounds gives no right to the use of a reservoir dam
above, which is owned by the grantor, although the

stream is small and the use of the reservoir dam nec-

essary to the beneficial use of a mill upon the grant-

ed premises."

In that case the mill was situated upon a stream

which was so small that the water running in it sufficed
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to operate the mill only for a short time. The land be-

ing bought by metes and boimds, and there being no ex-

press grant of any right to use the water in the reservoir

above, it was held not to pass by the grant. The mo-

dern cases of

Forest vs. Cedar Palls, 72 N. W., 1076; and

Parsons vs. Johnson, 68 N. Y.,

lay down the same rule. The following is quoted from

Forest vs. Cedar Falls:

"In some cases it has been said that a grant of

a mill or of a privilege of a mill carries with it not

only the land upon which it stands, but the land and
water actually and commonly used therewith,

and necessary to its enjoyment, on the theory that

such a general description carries with it all things

which have used with the principal thing, and which
in fact constitutes or is reputed to be a parcel of it.

Gould, Waters, Sec. 307. Taylor vs. Bradley, 18 N.
Y., 109; Ogden vs. Jennings, 62 N. Y., 526. This
rule does not apply to the case at bar, for the reason

that the description is specific in its terms, and re-

fers to a lot which has certain well-defined bound-
aries; and the water right did not pass as a part of

the thing granted, unless a ncecessary incident to

the beneficial enjoyment of the thing granted. Par-
sons vs. Johnson, 68 N. Y., 62."

See also.

Tabor vs. Bradley, 18 N. Y., 109.

The attention of the Court is particularly invited

to the language above quoted from the opinion in Wil-
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coxen vs. McGhee. It is true that the case considered a

o-rant from the government, and reference was made in

the opinion to the well-known rule that such g^rants are

construed strictly ag-ainst the grantee and in favor of

the g"rantor, but the decision was put upon other g-rounds.

There, as here, the gfrant was by cong"ressional subdiv-

isions, and though there was a mill on the premises, it

was held that that g^ave no rig-ht to flood lands above,

as against the g-overnment, or its g-rantees, thoug^h

such right was necessary to the use of the mill. But

special reference is made to the following* langfuag^e of

the opinion:

" Tlic rig-ht to ovcrfloxi' adjoiniug- lands is not an ap-

piirtoiance a§Tccin§' i)i nature or quality zuith land itself,

and thoug-h perhaps a convenience, is not absolutely

necessary to the enjoyment of the land; but such an

easement more properly appertains to something- that

has been put upon the land, as in this instance, to the

mill."

The rig-ht to flood the lands mentioned in the bill

mig-ht in some way become an appurtenance of the dam

and pass as an incident by a g-rant of it. But the rig-ht V

to flood certain lands cannot be considered as an ap-

purtenance or an incident of a rig-ht to flood other lands.

A word as to the necessity for flooding- the lands

mentioned in the bill in order to the enjo3'ment of the

lands granted. The dam is eig-ht miles below these

lands; at a lower level as a matter of course. If it were
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built but a foot above the prior level of the river, the

lake referred to by the appellant Stadler when he told

Whitlev "We do not want to come down in the lake and

claim this little island" would extend a comparatively

short distance up the stream. Above that, the river

would be entirely unaifected. If it .were raised hig-her,

the waters would back further until they receded

to points up the stream having- the level of the

crest of the water as it went over the dam. Cqn-

tinuing- to raise it, the company mig^ht eventually

be oblig-ed to bu}' from Mr. Cooney the lower half

of his ranch, which it believes will answer the pur-

pose. On raising- the dam, however, it is found that

some portions of the upper half are also covered. Is it

not oblig-ed to purchase that also? Covering- that, it finds

that the Deeg-an ranch is inundated to some extent. If it

desires to contiuue the dam at that heig'ht it must buy or

condemn the Deeg-an ranch. And now if it raises the

dam ag-ain, so as to make more of it available as pondagfe

g-round, it is confronted with the necessity of buying- or

condemning- the Stadler and Kaufman ranch. It does

not follow that the purchase of the Stadler and Kauf-

man ranch is valueless to it, or that it has no benefit of

its g-rant, unless it can cover every elevated point on that

ranch. When it boug-ht the Deeg-an ranch, as it niig-ht

be assumed, it recognized that it could not flood every inch

of it, because to do so would interfere with the rig-hts of

those above. Yet it could not be said that its grant was
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valueless to it or that in order to enjoy it, it was necess-

ary to flood the lands above. It is not at all necessary to

flood the Moran lands in order to enjoy the Stadler and

Kaufman grant. Suppose the Moran's continued to own

that tract. Could it be said that the Power Company

had no enjoj^ment of its grant? Or that it was necessary

that it flood those lands that it have the benefit of it? It

would be compelled to g-et along- without venturing- to

put a drop of water on them. There is no necessity

about the case. It is not like the case of a zvay of nec-

essity, where one buys land entirely surrounded by other

lands of his g-rantor or his g-rantor and others which he

could not g-et to at all but by passing- over the lands of his

g-rantor or strang-ers. The land ^vould be valueless to

him except he have a rig-ht of way over his g-rantor's

land. In such case it is deemed to have been the inten-

tion of the parties that he have a rig-ht of way over the

land of his g-rantor. But he cannot have such a rig-ht of

way because it would make his land more valuable, or

enable him to enjoy it more fully. If a public road ran

along- side of it there is no rig-ht of way of necessity

thoug-h it may be inconvenient and expensive to build a

road to it from the house on the tract, or because some of

the ground would thus be made incapable of producing-

crop since it must be devoted to the purpose of a road.

It was held in

King-sley vs. Goldsboroug-h, 86 Me., 279,
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that where one granted lands with the sea on three sides

of it and retained title to the land at the neck, there

was no rio-ht of way of necessit}' over the latter.

In the paragraph of the answer quoted above as

showing- the theory of the right of the appellee enter-

tained at the time it was drafted, the idea is advanced

that by the instruments mentioned, the appellants granted

to appellee's predecessor the right to raise its dam. And

the Court, in its opinion, saj's: "The presumption is

that when the complainants granted the right to the

defendant to raise its dam to any height desired, they

g*ranted whatever is essential to the use."

There is no language in any of the instruments to

the effect that appellants granted any right to raise the

dam. It is not strange that there is not. One can grant

only those things which he owns. Stadler and Kaufman

owned no right to raise this dam, and, therefore, did not

and could not grant it. They granted certain lands, de-

scribing the same by congressional subdivisions. The

appellee's predecessor then leased these lands to Stadler

aud Kaufman, reserving the right to flood them, and

Stadler and Kaufman recognized in the lease the right of

the appellee's predecessor and its grantees to flood the

lands. Stadler and Kaufman then executed a release of

all damages which had arisen or might arise to them by

reason of the flooding of the lands granted.

If it might properly be said that Stadler and Kauf-

man granted to the Power Company the right to flood
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the lands granted, (which, of course, it did when it

granted it the fee, as it also granted them the rig-ht

to do anything- else with the lands it saw fit) that is

all they granted. They granted no rig-ht to raise the

dam. The rig-ht to erect the dam in the first place

across the Missouri River and to raise it as hig"h as they

saw fit, was "g-ranted" to the Powder Company by act of

Cong-ress. Stadler and Kaufman had no rig-ht of that

character to "g-rant" and they "g-rajited" no such rig-ht.

They had a rig-ht, however, to say whether their lands

should be flooded or not and they g-ranted that rig-ht.

Any arg-Liment based upon the hypothesis that Stadler

and Kaufman g-ranted the Power Company any rig-ht to

raise its dam is al tog-ether fallacious.

Almost identically the case before the Court was

presented in

Poster vs. Parkham, 74 N. C, 92.

A rig-ht to flood certain lands was g-ranted. But it was

found that to full}^ cover them would flood other lands of

the g-rautor. The rig-ht to so flood the lands not con-

veyed was claimed, but the Court denied it, saying- in the

opinion:

"Upon consultation among- the Justices, it was
sug-g-ested, may not the g-rantof an easement to pond

the water on the upper tract be implied from the

fact that otherwise the defendant will not be able to

enjov the benefit of the parcel of land conveyed in as

full measure as the parties contemplated. Reply:

This result was not foreseen or provided for by the
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parties to the deed, and the Court cannot add to its

provisions."

It will be urgfed, possibly-, that in that case the

grantor, possibh'^ neither party, was aware that by flood-

ing- of the lower lands the upper lands would be flooded.

Neither is there any evidence here that the appellants

knew or believed, or had any reason to believe at the

time the instruments were executed that b\' an}' flooding-

of the lands granted, those mentioned in the bill would

be flooded. There is no evidence even that the Power

Companv had ascertained the relative heigfht of the lands

not conveyed as compared with those they bought, or

that they knew or believed that it would be impossible to

flood the latter without also flooding- the former. There

is no evidence that will warrant the conclusion that the}'

have not ever}" year since they purchased from appellants

flooded substantially all of the lands that they bought,

and that the portions that have remained uncovered are

isolated and restricted areas of unusual elevation. All

the Court knows about the condition is that all of the

land boug-ht has not been covered.

Let us inquire, then, how far the claim can be justi-

fied by the lang-uag-e of the lease. We respectfullv sub-

mit that no rig-ht whatever is conveyed either by means

of covenant or g-rant from Stadler and Kaufman to the

Power Company by the lease. It would not naturallv
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be expected that an}' covenants or grants would be found

in the lease on the part of the lessee, except a covenant

to pay rent and covenants in relation to the care and pro-

tection of the property. A lease would be the last place

anybody would look for the conveyance of rig'hts of so

ver}^ substantial and important a character as those it is

claimed are by this instrument conve3^ed b_v the lessee to

the lessor. A lease ordinaril}^ conveys something- from

the lessor to the lessee, not something- from the lessee

to the lessor. It niig-ht be there, but as it is not like-

ly that the parties intended to put any such provision

in a lease, doubtful lang-uag-e in it should not serve to

impute a purpose on the part of the lessee to grant

valuably property rig-hts to the lesssor.

This instrument recites the leasing- of lands mention-

ed in it from the Power Company to Stadler and Kauf-

man. Inasmuch as they are lands formerl}'^ owned b}'

Stadler and Kaufmaa, the deed must have been executed,

or the parties assumed it was executed.

The Power Companj^ had now become the owner in fee

of the lands; it could do with them as it pleased; it could

keep them for ag-ricultural purposes; it could raise ha}'

on them; it could cover them with water; or it could

cover them with tailiug-s or refuse from mines or smelters,

or it could do with them anything- that owners in fee can

do with lands owned by them. That is to sa}', by the

conve3'ance, the Power Company acquired the rig-ht to

flood the lands conveyed.
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If the dam at its then height, would not cover all of

these lands, it would have the rigfht to raise the dam for

that purpose. So that it will be seen that the rig-ht to

flood the lands granted, existed if no instrument had ever

been executed except the deed of conveyance. In the

same way the right to raise the dam so as to flood these

lands would have existed if no instrument other than the

deed of conveyance had ever been executed.

Now in endeavoring- to g-ive effect to the lease and to

understand what it means, we must consider the Power

Company as the owner of the lands conveyed, with the

rig-ht to flood the same and the right to raise the dam in

order to flood the same. When the Power Company

leased the lands they reserved the right to flood the lands

bv the dam as it then existed, or as it might thereafter

be raised, and Stadler and Kaufman covenanted that not-

withstanding the lease to them of the lands, the}^ would

"recognize" and "permit" such flooding-. The}' granted

no right; they simph' recognized in the Power Company-

a right which it already had, by virtue of the deed of con-

veyance. There was, accordingl}-, nothing granted b}'

Stadler and Kaufman b}' the instrument denominated

a lease and which is simply a lease with a reservation.

It had no right after this instrument was executed

that it did not enjoy in its fullest measure before, but

after its deed was made. The appellants agreed to recog-

nize the right of the Power Company to flood ".w/rt' prem-

ises"—not the premises mentioned in the bill of complaint.
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but the premises conveyed, 'without claim for damage.'
"

The appellants are claiming- no damage on account of the

flooding" of "said premises." So long as the appellee con-

fines its energ-ies to flooding "said premises" the appell-

ants will never be heard to complain. It is when and be-

cause it attempts to flood otlicr premises that they pro-

test and bring this action.

There is another reason for deeming that the parties

never intended that an}- language contained in the lease

should carr}' any such meaning or give an}' right to flood

adjacent lands.

The lease runs for twenty 3'ears, not perpetuall3\

At the end of twenty years it has spent its force. The

clause quoted by the court -from the lease is limited by

its term, as is every other condition of it. The appell-

ants agree to "recognize the rights of said second party

to flood said premises." For how long? Manifestly for

twenty years. After that time the appellants have noth-

ing to do with the premises. After that time the appel-

lee's title in fee is altogether unburdened by any claim

whatever upon the lands by the appellants. After that

time the appellee can flood b}- reason of its absolute own-

ership of the premises. After that time it may do any-

thing it pleases with the premises. But while this lease

runs—for twent}^ 3'ears—the}' agree to recognize the

right reserved by the appellee's predecessor to flood these

lands and permit it to do so, notwithstanding the execu-

tion of the lease.
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But if this paragraph gives any rig-ht to flood adja-

cent lands, manifestly that right is similarly limited as

to time,—that right also is defined by the twenty year

limitation. Now the Power Company was not going to

bnv a right to flood those upper lands for twenty years.

It would doubtless have to make improvements in its

works of great cost to store water so much higher.

It would have to erect new lines to distribute the

additional power generated. It would enter into

contracts for the power it produced and eventu-

ally,—at the end of twenty years— it would be com-

pelled to shrink its business, abandon its improve-

ments, and charge their cost to profit and loss. Not only

that, but as will be shown hereafter, they never d/d ^ood

or attempt to flood the adjacent lands until after the

lapse of nearly four years from the time these instru-

ments were executed. If it set about to acquire this

right for a limited period it would have gone to work at

once to utilize the right, not let it lie daih' and j^early

exhausting itself. If it got this right at all, it certainly

did not get it by reason of any specific language in this

lease, nor by reason of an}" of the covenants of the lease.

In the opinion of the court it is said that as the lease

expressed the merely nominal consideration of one dollar,

covenants of importance, presumably binding the lessees,

might be looked for in the instrument. But no just in-

ference to that effect can be drawn from this fact. If the

lease were to be regarded separately from the other in-
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struments, if it were an independent transaction, the con-

clusion of the court woukl be most just. The release like-

wise recites a consideration of one dollar. The sum of

$22,487.55 is recited in the deed as the consideration for

it. We are not permitted, in view^ of the testimony, to

imagine that $22,487.55 were paid to appellants solely as

the consideration for the land the}" conveyed. They g"ot

that much and they got the right to the possession of the

land conveyed for twenty years, subject to the right of

the Power Company to flood as it might see fit. On

their part the}" conveyed the land in controversy in the

condemnation proceedings, and the other lands mention-

ed in the deed, and released any claim they had on ac-

count of the company's having already flooded those lands.

There was no separate consideration for each instru-

ment,—and any effort to base an argument upon such an

assumption disregards the facts established by the record.

The learned judge of the trial court refers in his

opinion to the case of

Bushnell vs. Proprietors, 31 Conn., 157,

much relied upon by appellee in the argument below.

The court is respectfully asked to read the w^hole of

the opinion in that case, including- the statement of facts.

It will be found that the deed there under considera-

tion was made as a result of an arbitration which was in-

tended to settle all diflficulties]arising between the parties.



-60-

vvhich had risen or might arise by reason of flooding- the

lands.

The writer is not able to agree, however, with the

conclusion reached by that court, no matter how re-

spectable it may be; though that is a matter of no conse-

quence, because, as will be shown, the case is not in

point here.

In that case the- defendants acquired by deed the

right to allow tailings to flow on to certain meadow lands

of the plaintiff. They deposited the tailings on the

meadow land and they flowed over on to certain pasture

land adjacent. The suit was brought to recover for in-

jury done to the pasture lands by the tailings and recov-

ery allowed.

If any such rule obtained in this region, the most

disastrous consequences would ensue, where mining and

milling is carried on so extensively.

The Anaconda Copper Mining Company, a corpora-

tion engaged extensively in mining and smelting in the

state of Montana, has acquired by grants, extensive

tracts of lands on which to deposite the tailings from its

smeUer at Anaconda. It buys from a man 40 acres of

his 80-acre tract, on which to deposit tailings. The ar-

gument of this case is that the company can pile up tail-

ings mountain high on the 40-acre tract, and if they roll

down the enbankment and gover the adjacent 40, no re-

coverv can be had.
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By the same course of reasonina-, if they bti}^ 5 acres,

the}' can cover the remaining" 75.

The Montana Miniuof Company, another corporation

operating" in the same state, has pursued a similar course.

It has boug"ht extensive tracts on Silver Creek for the

same purpose. No one before ever imag"ined that if a

man sold to them the upper 40 of his 160-acre tract, they

could cover that with failing's and then allow them to

wash down over and upon the remainder of the tract

which he did not sell, and which they never thoug"ht of

buying". But, as stated, the case is not in point. If in

that case, the defendants, after they had fully covered the

meadow lot with tailing-s, had constructed a flume by

which the tailings had been carried over onto the pasture

lot and there deposited directly upon it, we would have

such a case as we have here. The case is founded upon the

assumption or the contention that the dropping" of a compar-

atively small amount of tailing's upon the pasture land was

but an incident of the covering" of the meadow land. Here

the flooding of the lands stilled owned by Stadler and

Kaufman is no more an incident of the flooding- of the lands

conveyed, than the flooding" of the lands conveyed is an in-

cident of following" the lands not conveyed. If in the Con-

necticut case, by exactly the same means, and in exacth'

in the same manner, and exactly to the same extent, the

defendant has soug"ht to cover the pasture land and the

meadow land, we would have such a case as we have

here. Indeed, the distinction is very clearly pointed out

n the illustration used by the Court. It says:
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"If A should grant to B the privileg-e of ponding-

his land up to a g-iven line, it would not be contended

that A would have a rig-ht of cause ag-ainst B,

althoug-h the ponding- should render his adjacent

land marshy and less valuable."

This clearly implies that if A should grant to B the

privileg-e of ponding- his land up to a g-iven line, that

would not g^ive B the rig-ht to pond all the remaining- land

of A. That is what the appellee claims he has a rig-ht

to do in this case.

A Pennsylvania case,

Howell vs. McCoy, 3 Rawle, 256,

considered conditions much like those presented in the

Connecticut case. A tract was conveyed for the purpose

of erecting- thereon a tanner}^ and a water privileg-e for

use therewith was g-iven. The g-rantee allowed the

water to run away onto the remaining- lands of grantor

below, polluted, and the tanbafk to accumulate upon it.

The Court said:

"The defendant further contends that he is at

liberty to make this disposition of the tan and other

matter of the tan-yard as a rig-ht appurtenant to

the g-rant, and for this relies upon Strickler vs. Todd,
10 Serg-. & Rawle, 69, and 3 Saund 259, and upon
the well-established principle that whatever is nec-

essary to a grant passes without express words as

an incident. But as I understand the rule, it must
be necessary to the enjoyment of the thing- devised,

not merel}^ convenient, and there is a g-reat difference

between what is necessary and what is convenient.
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* * " * The presumption is he knew
the quantity of land which he would require for the

successful prosecution of his business, and if he did

not choose to purchase more, it is surely not the fault

of McCoy or those who claim under him."

Moreover the maxim cxprcssio itnms est exclusio

alterius forbids the Court to reach the conclusion that

there is any rig-ht to flood the lands now owned by Stad-

ler and Kaufman. They granted certain lands to the

Power Company, and by that g"rant accorded them the

right to flood the same. That was the only use to which

the Power Company intended to put the lands. Stadler

and Kaufman by their grant, may be assumed to have

said, "These lands you may flood." But when they said

tlicse lands you may flood, they said with equal force,

these only you can flood—no others. If I grant a man

part of my land I say, "These you may enjoy, you must

keep ofi^ the remainder."

2. As to the claim of right to flood Lots 9, 11 and

12 in Section 6, by reason of the condemnation proceed-

ings, the position is so manifestly untenable that little

need be said in relation to it.

The claim is made by virtue of the provisions of

Subdivision 2, of Section 2221, C. C. P., to the effect

that there must be awarded,

"If the property soug-ht to be appropriated con-

stitutes only a part of a larger parcel, the damage



-64-

which will accrue to the portion not soug-ht to be

condemned, bs' reason of its severance from the por-

tion soug-ht to be condemned, and the construction of

the improvements in the manner proposed by the

plaintiff."

As to "the manner proposed by the plaintiff," all

the information the commissioners, or the court, or a jury

have or can properly obtain is what is disclosed b}- the

complaint.

The only "manner proposed by the plaintiff" in the

complaint was such manner as that the lands therein de-

scribed, including certain lands of the appellants, but not

including- Lots 9, 11 or 12 in Section 6, would be flooded.

Trans. 501.

The appellants were assured b}' the complaint that

the appellee's predecessor in interest did not intend to

flood Lots 9, 11 and 12. The jury awarded the appell-

ants such damag"es as they deemed the appellants would

suffer by reason of the severance of the lands condemned

from the remainder of the lands and any damag^e that

mig"ht result to the latter because of the flooding* of the

former.

Even if the award was paid, no rig-ht to flood Lots

9, 11 and 12 could be asserted, but it never was paid ex-

cept as it went into the S22,487.55 paid to appellants on

the entire transaction. All rig-hts acquired b}' the pro-

ceeding's were mergfed in those acquired b}^ the deed.
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The appellants are willing- to admit, however, that

the claim of rig-ht to flood Lots 9, 11 and 12 as an inci-

dent to the rig"ht to flood the lands condemned, spring'ing'

from necessity, rests on quite as substantial a foundation

as the claim of rig-ht to flood these and other lands from

the g-rant made and as an incident to such g-rant.

3. Lastly there is to be considered the claim that the

release protects Lot 14 in Section 5, and the North half

of the Northwest quarter, and Lots 3 and 4 in Section 8,

on the claim that they are "the land on the island in the

Missouri River near said above mentioned property."

It will be noted that the lang-uag-e of the lease reads

a little differently, namely, "such other land as the party

of the first part now owns on the island in the Missouri

River near the above mentioned property." There is

thus another descriptive feature by which to identif}' the

land referred to, for no doubt can arise that the two ex-

pressions refer to the same land.

At the hearing-, the attorney for the Power Company

who penned the expressions and inserted the lang-uag-e

in the instruments, after they had been prepared upon a

typewritter, and the manag-er of the company who di-

rected him to do so, were each asked by counsel for ap-

pellee to what island the lang-uag-e referred. This pal-

pably improper inquiry was objected to, but the repres-

entatives of the appellee, evidently feeling- that it would

not be without weig-ht with the court, thoug-h condemn-
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ed by the rules of evidence, insisted on their answering-.

As expected, they answered that it referred to the Mo-

ran lands.

Trans. 419-420. 342-343.

Still protesting- that evidence of this character was

wholly 'improper, but lest any unfavorable deduction

mig-ht be made from a failure to deny it, the appellants

went upon the stand and denied that it referred to

to those lands, but to the island in the Missouri River op-

posite to the deviding- line between their old ranch and

the Deeg'an ranch.

Trans. 681.

The determination of the question as to the land re-

ferred to must be made by considering- the langfuag-e

used, read in the lig-ht of the surrounding- circumstances.

That neither of the parties should be permitted to

tell what the intention was, or what island was in-

tended, is clear on reason and authorit3^ Neither can

tell what was in the mind of the other except as he

makes a deduction from some facts. He may tell the

fact and the court makes the deduction.

C. C. Proc. 3132 Sub. 2, 3136.

Carrington vs. Gaddin, 13 Graft. 587.

The first consideration is the lang-uag-e used. Accord-

ing-ly the land in question must be on.
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1. An island.

2. An island /;/ the Missouri River.

3. An island in the Missouri River on which

the Power Company owned land when the

instruments were made.

We submit that the indisputable physical facts show

that the tracts claimed by appellee are not an island; but

if they are, that island is not in the Missouri River, and,

if it were in the Missouri River, the Power Company

owned no land there at the time the instruments were

executed.

The appellee professed at the trial a purpose to

show that it had acquired some rig-hts to lands on the

so-called island bv virtue of some Act of Cons'ress con-

cerning" reservoir sites,

Trans. 377,

but nothing- of the kind was shown. An attempt was

made by the manag^er to claim title by virtue of an Act

of Congress g^ranting the rig-ht to build the dam across

the Missouri; but the act g-rants no lands or rig-ht to

lands. The court finds that the lang-uag^e referred to the

Moran lands, saving- that "defendant believed it had a

claim to certain lands on what w^as knotvn as the "little

island". There is no evidence whatever that at the time

these instruments were drawn it or any one representing-

it believed that it owned anv land on the so-called "little
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island." The astute witness, appreciating: the necessity,

in view of the lang-uag-e used, to establish that the Power

Compan}^ owned some lands on this "island," )nnL' ad-

vances the theor}" that it acquired title to land on the

"island" by their charter. But neither he nor any one

else says that he or any one believed in any such baseless

claim at the time these instruments were executed.

The Moran lands, accordingly, answer not a single

one of the three requirements of the instrument.

But if they answered them all, the lower island

—

the island in the Missouri River—answers them equalh"

weH. And where two tracts of land answer equally

\\q\\ the description in a deed, the conveyance or release

as the case ma}' be, is ineffective, from the impossibility

of telling" which one was meant.

People vs. Klumpke, 41 Cal., 2(^3-278. ^

Mudd vs. Dillon, 65 S. W., 973.

Brandon vs.. Leddy, 67 Cal., 43.

In the case last cited the syllabus is as follows:

"Where a deed for description of the propert}^

refers to a map, the map is to be considered with the

deed in construing- it, and if from the face of such
deed and map it appears that there are two lots to

which the description in the deed equall)' well ap-

plies, the ambig-uit}' is patent, and resort cannot be
had to parol to show which lot was intended to be
enjo3'ed."

But there is no necessit}' to resort to the principle of
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this decision. The lower island answers everv require-

ment of the release, the upper so-called island answers

none. The Missouri River extends only to low water

mark. Lands that happen to be surrounded by water

from it during" seasons of flood are neither in it nor are

they islands. The controlling- decision of the Supreme

Court says so.

Handl3''s Lessee vs. Anthony, 5 Wheat., 375.

The case is directly in point. The matter deter-

mined is expressed in the syllabus in the following" lan-

g-uage:

"The boundary of the state of Kentucky extends

only to low water-mark on the western or north-

western side of the river Ohio; and does not include a

peninsula, or island, on the western or northwestern

bank, separated from the main land by a channel or

bayou, which is filled with water only when the

river rises above its banks, and is at other times

dry."

The case involved the boundary line between Ind-

iana and Kentucky. T)ie Northwest Territory was or-

g-anized so as to comprise such of the public domain as

was northwest of the Ohio River, the north bank of

which became its southern boundary line. This had

become the southern line of the State of Indiana so far as

the state extended along" the Ohio, when it was admitted.

Meanwhile Kentucky had been admitted with the south

line of the Northwest Territory as its north line. All

islands in the Ohio, according"ly, became subject to the
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jurisdiction of Kentucky. A long-, narrow stretch of

land lay near the Indiana shore and ordinarily was con-

nected with it by a narrow neck. During- the annual

hio-h water period, however, this neck became overflowed

and the tract in question was entirely surrounded by

water. A motion was made to the trial court to instinct

for the defendant, which was granted—the learned trial

judg-e saying in his opinion
— "no land can be called an

island of the Ohio unless it be surrounded by the waters

of that river at low water mark." The Supreme Court

said in reference to the view thus expressed: "We are

not satisfied that this definition is incorrect as respected

the subject before the court."

This case has been re-affirmed twice in recent years.

Henderson vs. Henderson, 173 U. S., 613.

Indiana vs. Kentucky, 136 U. S., 479.

A g-rant of lands lying- west of the Missouri River

would take all lands down to the line of low water along-

tlie course marked by Mr. Gould on the map. If two

states or territories were created by Cong-ress having- the

west bank of the Missouri River as the dividing- line,

this same line would be the boundary—not the line of

the sloug-h.

It would g-ive rise to never ending- complications if

land embraced by the waters of a river during- flood-

times should be considered as an island in such river.

Ltow water mark in most rivers is fairly constant. If
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laud hounded by a river were deemed to extend to hio-h

watermark, no one would ever know its limits. It would

be in one place one 3'ear, and far away from there the

next.

It is simply absurd to speak about those lands as an

island. No one would ever have thougfht of doing- so were

it not for the map prepared by the g"overnment survev-

ors over thirty years ago. No one in the neig-hborhood

ever thouofht of denominating- the Moran sloug-h, or what

is called the main sloug-h, or Dead Man's Sloug-h, as the

Missouri River. The evidence is overwhelming- that no

one ever did denominate them the Missouri River.

This is not a question that in any sense depends on

the credibility of witnesses. As shown, the testimonv

on the part of the defendant that the Moran lands were

intended and on the part of the complainant that the so-

called 3^ellow island was intended, has no place here. It

may even be assumed that Judg-e Bach honestly believed

(and no one thinks of accusing- him of not having- honest-

h' believedj that the island intended included the Moran

lands. It may even be conceded that Whitley intended

it should, and thoug-ht that the lang-uag-e of the release

would reliev^e damag-es to the Moran lands. If these

g-entlemen did so believe and intend, they did not put apt

lang-uag-e in the deed to express the intention. The lan-

g-uag-e pointed unmistakabh" to the low^er island, or at

least it fit the lower island and Stadler and Kaufman

had a rig-ht to believe, as they unquestionably did be-
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lieve, it related to the lower island. It is the release

executed by Stadler and Kaufman that must be relied on

if the court dismisses, as it must, the first and second

defenses and comes to consider the third. It is, accord-

ing•h^ not so important for the Court to learn what Mr.

Whitle}^ and Judge Bach intended, as what Stadler and

Kaufman intended.

It is a well-establis'hed doctrine that a party ninst

be deemed to have assented to the contract in such a

sense as he knew the other party intended it to sig-nify,

provided the languag-e employed is capable of such a

meaning".

Cowles vs. Ivowrey, 79 Fed., 331-344.

A number of further considerations mig-ht be ad-

verted to. It is hig-hly improbable that Stadler and

Kaufman would have boug"ht these Moran lands and al-

most immediately sold them to the Power Company.

They were not real estate speculators. They were stock

raisers. They g"ot them with a view to continue to carry

on their business, as evidenced by their testimony- and

their acts.

Even more important, the parties put a practical

construction on the contract. On the one hand the ap-

pellants put valuable and expensive improvements on the

property with respect to which it is now claimed they

had granted to the Power Company the rig-ht to flood at
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any time it saw fit. Their cattle sheds which they built

in 1901 cost them SI, 000 to SI, 100.

Trans. 157.

This was, of course, on Lot 9 in Section 6, and not

on the Moran lands, which we are now considering, but

without the Moran lands they could not carr}' on their

business, and it would be senseless for them to construct

such improvements anywhere on the place unless they

should have the rigfht to enjo}- them uninterruptedly.

After the condemnation proceedings the}^ were obliged

to buy them or go out of the business there.

On the other hand, for four years the Power Com-

pany never flooded or attempted to flood these lands.

These considerations appl\' with equal force upon

the first defense made in the answer and heretofore can-

vassed. Is it not strange that if the Power Compan}"

had the right to flood any lands other than those describ-

ed in its deed it never did flood them? The fact that it

refrained from doing so is cogent argument prompting

the belief that it believed it had no right to do so. The

testimony is clear that the lands never were flooded bv

the dam until the month of August, 1902,

Trans. 9-206. 62-282.

In case of doubt the acts and course of conduct of

the parties is of great weight in arriving at what they in-

tended b}^ their contract.

French vs. Carhart, 1 N. Y., 96.
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There is another strong- reason for believing- that the

Power Company never purchased the rig-ht to flood the

Moran lands. Those lands are on substantially the same

level as Lot 9 in Section 6. It would be impossible to

flood the latter without flooding- the latter.

Trans. 447-448.

The Power Company can hardly be accused of pur-

chasing- a rig-ht to flood land that they could not flood be-

cause to do so would inundate lands that they had not ac-

quired, and with respect to which they had evinced a

purpose not to acquire. When the}^ took a deed from ap-

pellants which did not embrace Lots 9, 11 and 12 in Sec-

tion 6, they,

in effect, declared that they did not want those

lands—that they had no occasion to purchase them. But

without them they could not flood the Moran lands. The

conclusion follows that they did not intend to and did not

acquire an}^ rig-ht to flood the Moran lands.

Further, as show^n above, the Moran lands never

were flooded prior to 1902. The Court holds that the

special purpose of the release, "Exhibit C," was to release

the Power Compan\^ on account of past damage b}^ flood-

ing. Undoubted!}^ that was the prime purpose of the in-

strument. But why release the Power Company from

damages to lands that it never did flood? It had flooded

the island below, the island /;/ the Missouri River.

Lastly, if it was intended to release the Moran lands.
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an accurate description b\' congressional subdivisions, the

official designation of them, could be had by g-lancing* at

the map—in just the same manner as the description of

the other lands was obtained. It is simph' inconceivable

that a la\v3'er drawing- important instruments like these,

and under no pressing* necessit3% with the sources of ac-

curate information before him, readil}' obtainable,

should have undertaken so to describe lands of the hig-h-

est value, exceeding- in area one hundred and sixty acres.

He testifies that he g^ot the descriptions of the cong-res-

sional sub-divisions from a map in the office of the Power

Companv.

Trans. 426-427.

The jiiry assessed the value of the lands condemned

at S35 per acre, The Power Company paid for all they

boug-ht at the same rate. The Moran lands are of the

same general character: This property" was too valuable

to permit any one to imagine for a moment that any

law3'er who cared a straw for his reputation would think

of describing them by an}' such doubtful designation.

There is just one lone argument in favor of the con-

tention of the appellee in respect to this feature of the

case upon which the trial court founded its conclusion,

but which has no such importance as is attached to it.

The island /;/ the Missouri River having once been

a part of the main land to the west, was originally in-
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cluded in Lot 10 in Section 31, and Lot 4 in Section 32.

Both of these tracts are already mentioned in the lease

and release, and it is said "also the land on the island"

must have referred to some land not already desigrnated.

But the fact is overlooked that pari of the island came

from the Deeg-an ranch. The Power Company had

acquired that; that part the Company was leasing"

to the appellants and it wanted to make sure that

no claim for damages would be made agfainst it on

account of flooding- it, and so it was also mentioned in

the release. It is agreed on all hands that the insertion

of these words in the instruments was the result of an

afterthoug-ht. The instruments had been prepared on a

typewriter, they had been submitted to attorneys for ap-

pellants, and shorth^ before signing- the words were in-

serted in ink. This impels the belief that they referred

to some comparatively inconsequential piece of ground,

forgotten originally, and which could not be more accu-

ratel}" described, not to a tract comprising in area and

value nearly one-fourth of the lands mentioned in the in-

struments, capable of exact description b}^ simple refer-

ence to the map.

But there is another reason for disregarding the con-

sideration regarded as so persuasive by the learned court.

This language was not inserted as the result of any talk

between the parties. The evidence is that Mr. Whitley

directed Judge Bach to insert it. He had heard, doubt-

less, the claim asserted that this island had once formed
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part of the mainland. But this rested in parol. It

might or might not. Sometime or other the appellants

might come forward with a claim that it never did form

a part of Lot 10 in Section 32, or L/ot 4 in Section 31;

that thev owned it and never conveyed it. He wanted to

guard against any such claim and so made assurance

doubly sure by specifiying it in the release.

It is true the island was of little value—tall timber

grows on it—a nesting place for cranes. But one would

naturally expect ground so described to be of inconse-

quential value. On cross-examination an elaborate effort

was made to show its trifling value, and then the appell-

ants were asked: "Why did 3^ou want a lease of this

island that had no value to you?" They never asked for

a lease of it or that it be mentioned in the lease. The

Avhole thing was done on the initiative of Mr. Whitley

with only a mild protest on the part of the appellant

Stadler that it was wholly unnessar}' to specif}' it.

There is no sort of an explanation made or attempted

to be made as to why, if the release embraced the Moran

lands, they were not also embraced in the purchase.

Why buy all the lands bought and thus acquire the right

to flood them, and then acquire the right to flood the Mo-

ran lands without buying them? Wh}^ the distinction?

The answer is plain. The Moran lands w-ere not the

subject of the negotiations between the parties at all,

nor were the}' the subject of the instruments, or any of

them.
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Now that reference has been made on this branch to

the views expressed by the learned trial court, another

feature of the opinion touching- more particularly the

other question canvassed—namely whether the Power

Company did not acquire the rig-ht to flood all lands of

the appellants, prompts some comment. It is said that

the appellants took the chances of the company's raisinof

the dam. "If it should not be raised," says the court,

"their lease was doubtless a very valuable one; if it

should be raised and their lands flooded, it was of much

less value." Undoubtedly the}" took the chances of the

flooding- of the lands which they conveyed and which

were leased back to them. They understood that. The

lease says so plainly. But what is the reason for saying-

or believing- that they took any chances of the flooding of

the lands they did not convey? Their acts show that

the}" rested secure in the belief that they had g-ranted no

rig-ht to flood them, nor to raise the dam so that they

should be flooded. The claim, in view of the purchase

of 637.42 acres, when a purchase of 40 acres or 10 acres,

even, would have g-iven them exactly the same rig-hts,

provided some portion of it were elevated no more than

twenty feet above the river, is simply g-roundless. The

verdict of the jur\" fixed the value of the land condemned

at $35 per acre. This flg-ure is readil}^ arrived at by di-

viding- the award of the jury—$13,755,

Trans. 527.

by the acreag-e of the land condemned, as shown by the
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map, including" Lot 4 in Section 32. Although this lot

is mentioned in the complaint,

Trans. 502.

and in the award of the commissioners,

Trans. 27.

it is not mentioned in the verdict of the jury,

Trans. 35.

nor in the judg^ment of the Court.

Trans. 527.

Possibly this offers some explanation as to why

Whitley was so anxious to have inserted in the lease the

words "also the land on the island, etc."

If this land is omitted, the market value of the lands

condemned is fixed at something" over $36 per acre. But

$35 is the correct fig^ure.

Now by taking* the price of all the lands boug-ht

—

$22,487.55; and the ag-g^regate acreag^e of them, as recited

in the deed—637.42, it will be found that almost identi-

cally the same lig-ures are reached—$35 per acre.

But it will be remembered that the jury awarded the

appellants $2,700 damag-es on account of the severance of

the lands condemned, from the remainder of their ranch.

Trans. 527.
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The surrender of this judg-ment for S2.700 offsets

the use of the lands conveyed for the period of the lease,

with the risk of their beingf flooded at any time, and the

822,487.55 represents the purchase price of just 637.42

acres of land at S35 an acre—the fair market value of it.

In other words, the Power Company purchased no right

to flood the Moran lands, and it purchased no rig-ht to

flood all or any other lands of the appellants than those

mentioned in the deed. The price they paid—exactly the

market price as determined by the verdict of the jurv

—

shows the}" did not. If there were evidence in the record

that the price mentioned in the deed as the consideration

for the lands bought was disproportionately larg-e

—

quite bevond the value of the lands—the fact would af-

ford some substantial grround for an arsfument to the

effect that it must have been intended that other rigfhts

of value were to be and were conveyed to the Power

Compan3\ But the reverse appears from the record.

And yet, in the face of this fact that the sum paid was

onh' the fair value of the land conveyed, it is asserted

that the company also acquired the rig-ht to flood to the

extent of making" it well nig^h valueless, nearlv, if not

quite, 250 acres more, that we know of, and how much

more we do not know, as it is averred that the appellee

has not yet raised its dam hig-h enoug-h to cover all the

lands it boug-ht. When it does do so, and that alone

limits its rights of flooding, as it claims, how much of the

lands shown in green on the map, and those to the west
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and northwest of them belong-ing- to the appellants will

remain available to them?

On the plainest principles of justice, the appellee

oug^ht not to be permttted to appropriate these lands

without paying- for them. Equity demands that the de-

cree be reversed and that the relief praj^ed for should be

ordered granted.

T. J. WALSH,
Solicitor for Appellants.

T. J. WALSH,
Of Counsel for Appellants.
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tion),
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ADDITIONAL STATEMENT OF FACTS.

May it Please the Court: While the proceedings on a

motion for a new trial in the condemnation proceedings,

or appeal, were pending, the Power Company {having de-

termined upon raising the dam to the height originally con-

templated by them) and the appellants herein agreed to

discard all proceedings of condemnation, and come to some

understanding acd agreement which was to settle all their

controversies, including the leasing pf certain lands by

the company to said appellants and a release to the com-

pany from them of all damages that might be sustained

by said appellants by the raising of the water of the Mis-

souri River, due to the raising of the dam, which the com-

pany then coGtemplat<"d doing in pursuance of its original

purpose. (Tr., p. 338.)



These negotiations resulted in the deed, lease and re-

lese, which are known respectively as defendants exhibits

A, B and C, and made a part of the answer ; all of which

appears in the testimony of the witness Whitley to the

effect that he, representing the Helena Water and Electric

Power Company (predecessor of appellee herein) and the

appellants got "together on some point that had risen sub-

sequent to the time of the suit (condemnation case),

namely, they (the appellants herein) wanted to get a

lease from us (the Power Company) on certain lands that

we had procured through condemnation proceedings, and

through this action in the District Court, and at the same

time we wanted to get a release from them on account of

damages that might be sustained subsequently by the rais-

ing of the waters of the IMissouri River, due to following

out our original idea as to the raising of the height of the

dam." (See Tr., p. 338.) These negotiations appear to

have lasted some time, but they finally culminated in the

execution and delivery of the exhibits "A," "B," "C." The

appellants also wanted the matter of flooding finally set-

tled. See Stadler's evidence: "We thought it all settled,

and there would be no more trouble afterward" (Tr., p.

671). See also Tr., p. 677. See also testimony Whitley,

Tr., p. 348.

So far as we know there is absolutely no contradiction

of the evidence quoted.

The consideration w^hich was paid by the predecessor

of appellee for the deed, lease and release, was the sum of

122,487.55, which includes the sum of |16,555, the amount

of the award in the condemnation action (Tr., p. 339-340).
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It alvso appears that the three papers were executed and

delivered at one and the same time (Tr., p. 418). The

release bears date one day earlier than the other two

papers, but they were in fact all executed and delivered

at the same time.

It appears from th'e testimony of IMr. Kaufman, that

appellee has not yet flooded all of the property described

in the lease and release, but only portions thereof. (Tr.,

p. 159.)

It is the contention of appellee that the expression, "also

the lands on the island in the Missouri River near said

above mentioned property," found in the release, refers to

the tract containing lot 14, Sec. 5; and the Court below

so found (Tr., p. 778).

Appellaints cite a vast amount of evidence to show that

this tract was not in fact an island. We wish to add to

the statement of facts, in this regard, that it was known

as an "island''—that it was called an "island." Whether

or not it actually was an "island" is more or less imma-

terial. We are trying to arrive at the meaning of the ex-

pression.

Upon this point we will refer to the testimony only of

Kaufman himself:

Admits "Big Island" (Tr., pp. 84-85) ; says they, the

appellants, always called it the "Meadow." See, however,

Tr., p. 163, where Mr. Kaufman says: "Well, it wa,s all

—

what we call the 'Big Island,' the whole thing was one."

(See also Tr., p. 170.)

Said lot 14 is a part of what is known as "Small Island."

This is tlie tract appellants deny is an island. Mr. Kauf-
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man, however, on Tr., p. 166, says: "I have heard people

call it an island ; but we never called it an island."

ARGUMENT.

The decision of this case depends so largely upon the

construction and effect of the exhibits attached to the

answer, thiat it will be necessary in this brief to refer to

very little of the testimony.

I.

Exhibits A, B and C (Tr., pp. 44-48) are three distinct

contracts, but as they more or less relate to the same mat-

ters and were substantially between the same parties, and

were executed and delivered at about the same time, they

are to be considered together.

Civil Code, Sec. 2207.

Bailey vs. Railroad Co., 17 Wall., 108.

Of course the rules for the interpretation of grants, re-

leases and contracts will be applied, if any ambiguous, re-

pugnant or irreconcilable clauses are found in the instru-

ments. At the time of the execution of these instruments

appellee's predecessor believed that the appellants owned

other land in the vicinity of that conveyed, and that it

owned some land on an island near by. (This appears

from the lease and the testimony.) Appellants did then

own the land described in the complaint, as appears both

from the complaint and the testimony.



II.

THE PURPOSE OF THE CONTRACTS.

1. It T\-a,s souo'lit by ai>pellee's predecessor, as the ap-

pellants Y/ell knew, to extend the area of land to be flooded

by the raising of the dam.

2. It wsLS soU;<iht bv all parties through the deed, lease

and release, to settle and put an end to all other contro-

versies that had arisen, and to prevent any controversies

from thereafter arising, in regard to the flooding of appel-

lants' land by tlie Power Company.

This appears from the testimony and the res gestae, and

more fully from the testimony of Mr. Whitley (Tr., pp. 348

and 338), and also from the testimony of Mr. Stadler, who

said "We thought it all settled, and there would be no

more trouble afterwards." (Tr., p. 671.)

The land conveyed by Exhibit A was acquired by the

Power Company only for the purpose of flooding it by

means of a dam. This was well known to appellants and

appears from the condemnation proceedings and bill of

complaint.

3. As to the particular instruments.

(a) Through A the Power Company acquired title to

certain land. By A itself it acquired the right to flood that

land, and every part of it to any height, but not to flood

any other land.

The large price ($35 per acre) paid for the land, partly

hay land and partly swamp, slough and bush land, largely

infested with mosquitoes, in danger of being flooded at

any time by the Missouri River from a freshet in summer

or an i<^e gorge in winter, and assessed at from $2 to |12
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(Tr., pp. 154-158) per acre, <and the low rent paid there-

for, to-wit : one dollar per year for 637 acres described in

the deed, show that extensive flooding was contemplated.

(b) Through B the Power Company acquired the right

to flood, by the dam as then existing or thereafter raised,

all of the leased land and incidentally all of appellants'

land that would naturally be flooded by the raising of the

dam.

The Power Company leased to the appellants the land

conveyed to it by them, and also the land OT\Tied by it on

an island nearby, "in consideration of the rents hereinafter

reserved and the covenants hereinafter contained, for the

term of twenty years, except as hereinafter stated and

limited."

In this lease there was a reservation as follows : "Reserv-

ing, however, to the said party of the first part, its succes-

sors and assigns, the rig(ht at all times hereafter to flood

any or all of said premises by the waters of the Missouri

River as the same may be raised by the dam belonging to

said first party at Canyon Ferry, Lewis & Clarke County,

Montana, as the same now is or the same may be hereafter

raised or lowered, and this lease is given subject to this

right." This reservation secured to the Power Company

the right to flood the leased land to any height by the dam

as then existing, or thereafter raised, during the life of

the lease.

Whether this reservation secured to appellee the right

to flood adjoining lands of appellants,' as a natural con-

sequence of flooding the leased land, it is unnecessary here

to consider, as that right is expressly given by a subsequent
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covenant of appellants'. It must, however, be noted tliat

a reservation is to be interpreted strong'ly in favor of the

grantor (appellee).

Civil Code, Sec. 1473.

(c) The covenants by appellants in the lease were:

1. To pay an annual rental of one dollar. This nom-

inal rent, entirely disproportionate to value, is evidence of

the great value of the other covenants by appellants.

2. "And said second parties for themselves and each of

themselves, their and each of their heirs, executors and

assigns, do hereby agTee to permit, and recognize the right

of, said first party to flood said premises by the waters ot

the Missouri Eiver as they may be raised by the dam be-

longing to the said first party at said Canyon Ferry, Mon-

tana, as the said dam now exists, or as the same may be

hereafter raised or lowered, without claim for damage."

Whether a comma was placed after the word "permit,"

and also after the words "right of," in the original lease,

we do not know, but commas placed as above make the

sentence perfectly grammatical, and the meaning perfectly

plain and clear, and the sentence should be read as if

commas were so placed. This covenant is bipartite. It

contains both a grant and a release. 1st. The words of the

covenant preceding the words "without claim for damage,"

are in substance and effect the specific grant to the Power

Company of an easement, to-wit : the right to flood appel-

lants' lands through raising the dam whenever such flood-

ing would naturally be caused by raising the dam to a

height necessary to flood the leased land, the lands of ap-

pelLmts being burdened with a corresponding servitude.



2nd. Tho words "without claim for daanage," whether nec-

essary or not to free the Power Company from claims for

damage, are nevertheless an express release of the Power

Company of any and all liability for damage for flooding

appellants' lands through raising the dam in order to flood

the leased land.

III.

Whether these covenants are unusual in a lease, as as-

serted by counsel for appellants, is immaterial—they are

in this lease and must be given their full force and efifect.

That the Power Company is given the right to flood

appellants' said land through raising its dam to any height

required to flood the leased land for the purpose of conduct-

ing its business, clearly appears from tihe following reasons

and rules for the interpretation of grants, releases and

contracts, which rules, as stated in this brief, are fully

sustained by the authorities.

1. To agree to permit the Power Company to flood said

premises, and to recognize its right to flood them to any

height by raising the dam to any height desired by it, are

equivalent to the grant of a right so far as appellants are

concerned, to raise the dam and flood appellants' said land.

The grant of the right to flood to finy required height

would carry with it the right to flood any other land then

owned by appellants and necessarily flooded by the rais-

ing of the dam, as incident to the flooding of the leased

land. The dam could not be raised seven or eight feet, as

required for the purposes of the Power Company, without

flooding portions of appellants' land. The appellants may

not be regarded as having made a grant which could not
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be utilized and freely enjoyed by the Power Company, and

under well settled rules of law they will be held to have

granted as an incident whatever was necessary to the en-

joyment of the thing expressly granted.

2. Properly to interpret this covenant, some meaning,

if possible, must be given to every part of the instrument.

By the reservation clause the Power Company had the

light to flood every part of the leased land to any hieight,

and appellants could have no claim for damage therefor.

If this covenant is construed to have no further or more

comprehensive signiflcation it has no meaning at all. To

have any meaning it must be held to permit and recognize

something in addition to what is expressed in the reserva-

tion clause. It must be held to grant the right to flood

the leased premises by raising the dam to any height re-

quired by the Power Company with the natural conse-

quences to appellants' land.

To permit the Power Company to flood said premises

does not mean the flooding of the lowest acre of the land,

for such a construction would be absurd when 637 acres

were bought for flooding purposes, but it does mean the

flooding of any or all of said premises by the raising of

the dam. To permit to flood by the dam as it exists, grants

the right to continue the dam. To permit to flood by the

dam as it may be raised, grants the right so far as appel-

lants are concerned, to raise the dam. If no permission to

raise the dam were intended, the words "to flood said prem-

ises by the waters of the Missouri Eiver as they may be

raised by the dam, as the said dam now exists, or as the

, ;i .'o irav be hereafter raised," would not have been used.



—'0—

It is immatorial tr> appellants whether the Power Company

has raised or shall raise the dam rightfully or wrongfully.

That might be an istsue between the Power Company and

other i>arties. The right to flood by raising the dam has

been consented to, and granted by appellants, and appel-

lants may not dispute the right.

The appellants, by their permission to the Power Com-

pany to flood through raising the dam, granted the right,

so far as they are concerned, and they agree to recognize

the right in the Power Company to do what they had agreed

to permit. The covenant to recognize the right of the

Power Company to flood has no reference to the reservation

in the lease. A covenant to recognize the reserved right

would be surplusage, and without meaning. Appellants

could not avoid recognizing the right reserved to the Power

Company if they tried. They might as well have covenant-

ed to "recognize" the right of the Power Company to lease

the premises or to receive $1 per year rent, as to covenant

to recognize the reservation in the granting part of the

lease. They covenanted to recognize the right previously

permitted and granted in the same sentence, with all its

incidents and unavoidable consequences. The words "per-

mit and recognize the right of" were coupled as being

deemed a stronger expression of a grant than the word

"permit" alone would have been. Such multiplication of

words often occurs for emphasis, as for instance, "grant,

bargain, sell and convey, to have and to hold," in a deed,

and "to do and perform" in a contract. The words "i)ermit

and recognize the right of" may properly be treated as a

compound word, and in that way their precise meaning
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as follows, to-wit : The appellants hereby agree to-permit-

and-recoguize-the-rightrof the Power Company to flood the

said premises by raising the dam as high as they may de-

sire, and to flood any land owned by appellants that may

necessarily bo flooded in flooding the said leased land Mdth-

out claim for damage. This covenant being the grant of a

right or easement, is to be construed strongly against the

grantors, who are the appellants in this suit, and in favor

of the Power Company. The consideration for the lease

was, certainly not the reservation, but the covenants, with

all that they imply.

3. The words, "without claim for damage," at the end

of the second covenant, are the most comprehensive ex-

pression that could be used. They include "\Ndthout claim

for damage" of nny kind, character or description, direct

or consequential, by reason of flooding said leased land

to any height in the manner provided for in the covenant.

As tliere could be no claim for damages for flooding the

leased lands, this release from damages can only apply

to damages for flooding land other than the leased land.

As the right was given, as an incident to the grant in the

covenant, to flood such other land if such flooding should

be essential to the flooding of the leased land, the words,

'•'without claim for damage/' were added to the covenant

ex industria, to provide against any possibility of claim

for damage on account of flooding such other land. They

certainly would not have been used if it had not been con-

templated that damage by flooding would be done to land

(ithetr than the lea^'^od land. They necessarily imply that



—12—

dama^o by floocling' would be done to appellants' land if

the dam were raided to a sufficient heii^lit to flood all of

the leased lands as permitted bj the covenant. For the

Power Company fully to enjoy the right to flood the leased

land, and as essential to the use of this right, it was evi-

dently sui)posed by the parties that some flooding of appel-

lants' land vrould necessarily be caused, and as part con-

sideration for the lease the double-twisted provision was

impliedly made as an incident to the grant : 1st. That the

Power Company should have the right to flood appellants'

land when such flooding was necessarily caused by flooding

the leased land ; and 2nd, that the Power Company should

be released from any damage to appellants' land on account

of such floading.

Now it is well settled that a release is to be construed

strongly against the releasor, and in favor of the releasee.

The same presumptions are indulged against a releasor a.s

against a grantor. So if appellants had intended by their

covenant to permit and gjrant the right to the Power Com-

pany to flood only the leased land by raising the dam, they

^N^ould have caused this limitation of the right to flood to

be clearly expressed in their covenant. They would have

said to the Power Company: You may flood the leased

land as high or deep as you please, but you must not let

any of the water run over upon our land. So, likewise, if

they had not intended to release the Power Company from

all liability for damage for flooding their land, they would

have made it clear by express words in this covenant that

the release from damage should not apply to or include

any damage by flooding their land. To give any color to
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appellante' contention, the vrnvd admit must be substituted

for permit, so that the covenant would read: agi'ee to

admit and recognize instead of ''permit and recognize."

The condemnation proceedings show that it was sup-

posed that other lands than those acquired by the Power

Company might be damaged, and |2700 were awarded for

the damage to other lands of appellants from the dam as

it then existed or was proposed. Those proceedings are

additional evidence that probable injury of other lands

than those leased was contemplated by all of the parties to

the contract. Whatever rights were acquired by the con-

demnation were included in and given by the contract.

Thus any right to flood that the Power Company obtained

by the judgment was included in and given by the broad

grant and release in Exhibit B. It is manifest that ap-

pellee's predecessor never intended by tLe contract to sur-

render any right which it had already acquired, as its only

purpose in raising the dam and in acquiring both real

property and flooding rights was to flood more land.

Appellants knew when Exhibit "B" was executed that

they had low land that had been flooded when the Missouri

River was high. They knew that water would find its level,

and that a wall could not be built so high or tight around

the leased land when the dam was raised as to prevent the

water by overflow or seepage from flooding their land.

They knew that that land would be flooded by the waters

of the river if the dam were raised as it might be. They

knew that the same lands would be flooded by raising the

dam 7 feet, as had been flooded by the Missouri River when

raided 7 feet by a freshet, a spring thaw or an ice gorge.
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They entered into a contract well knowing that tlie right

which they had granted to the Power Company to raise

its dam and flood the leased premises to any height that

might be required for the conduct of its business, without

claim for damage, carried with it the right to flood any

land that appellants owned, if such flooding naturally re-

sulted from the raising of the dam, and the flooding of the

leased land. They had able attorneys and were presumed

to know the law, and the law is part of the contract.

(d) Exhibit B should be so interpreted as to give the

Power Company the right to raise its dam to any height

desired and by such raising to flood not only the leased

premises but any of the said land of appellants that would

naturally be flooded by the raising of the dam, without

claim for damage by appellants,

"One who grants a thing is presumed to grant also

whatever is essential to its use."

Civil Code, Sec. 4613.

Bushnell vs. Proprietors, 31 Conn., 157.

Washburn's Easements (4th Ed.), p. 52.

Goddard on Easements, pp. 92, 94, 96, 109.

St. Anthony Falls Water Co. vs. Minneapolis, 43

N. W., 56.

Albee vs. Hayden, 25 Minn., 267.

Chicago R. R. Co. vs. Smith, 111 111., 363.

Riverside Park Co. vs. Westcott, 74 Md., 311.

Neaderhouser vs. State, 28 Ind., 257.

Hougan vs. Mil. & St. P. R. R. Co., 35 Iowa, 558.

Bab€ock vs. The Western R. R. Co., 9 Met., 553,

Hoffeditz vs. Southern R. R. Co., 18 At, 125.
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Updegrove vs. The S. Y. R. Co., 19 At., 283.

'

Kemp vs. K. Co., 26 At., 1074.

An easement may be created by covenant as well as by

grant.

Van Rensselaer vs. Albany R. R. Co., 1 Hun., 509.

Affirmed on appeal, 62 N. Y., 65.

Among easements is the right of flooding land.

Civil Code, Sec. 1250, Subdiv. 10.

A license may be in substance and effect a grant.

"An executed license cannot be revoked, nor can the

party granting it recover any damages for the con-

sequences of it, for volentibus non fit injuria."

Francis vs. Boston & Roxbury Mill Corp., 4 Pick.,

368.

The words "without claim for damages" are, as we have

seen, a broad release from all claim for damage on account

of future flooding of the leased premises by raising the

dam, and from all damage to appellenats' land by reason

of the dam being raised.

A release is construed most strongly against the releasor.

Appeal of Mattock, 7 Watts & Sergeant, 79.

Tryon vs. Hart, 2 Conn., 120.

Jackson vs. Stackhouse, 1 Cowen, 126.

And carries with it whatever is necessary to its enjoy-

ment.

Burrow vs. Terre Haute & L. R. Co., 107 Ind., 432.

Updegrove vs. Penn. T. Co., 132 Penn. St., 540.

A release and a grant are construed according to the

same rules.
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The release of claim for future damages often has the

effect of a covenant or grant.

"When a larger or more general interest is first ex-

pressed it will not be defeated or limited by subse-

quent expressions more restricted in their applica-

tion."

Orum vs. Sawyer, 132 111., 445.

S. C, 24; N. E., 962.

"Particular clauses of a contract are subordinate to

its general intent."

Civil Code, Sec. 2215.

3 Washburn on Eeal Property (5th Ed.), p. 422.

(e) Exhibit B also contains the following limitation

or defeasance clause:

"It is hereby mutually agreed and understood that if at

any time hereafter the dam of the said party of the first

part at said Canyon Ferry, as it now exists or as it may

hereafter be altered or changed shall be washed away so

that it does not afford sufficient power to the said party,

that this lease shall then and there terminate."

This further shows that the value of the land to the

Power Company was simply for flooding purposes, and that

the large price of more than |22,000 was paid for the low

land on account of the rights and easement that came with

it, and were grafted upon the conveyance by Exhibit B.

IV.

As to Exhibit C.

We have seen that Exhibit B, interpreted in the light of

overwhelming authority, conveys to the Power Company
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the right to flood appellants' lard by raising its dam, and

also contains a specific release of any and all damages for

any fnture flooding thereof through the raising of said

dam.

Exhibit C is a release for past damages, and also it seems

for any damages for future flooding as the dam existed at

the time of the execution of the instrument. Release from

liability for past damages is its paramount purpose. The

covenant in B was intended to release the Power Company

from any liability for future damages on account of flood-

ing the leased land or appellants' said land by means of

the dam as it then existed or might thereafter be raised, and

makes no reference to past damages. Release from lia-

bility for future damage by flooding is its main purpose.

B provides for flooding by raising the dam, while C is silent

OS to the dam, and if there is any repuginancy in the two

releases for damages for future flooding B must prevail

over C. B is for 20 years and may be terminated within

that time. C is without limit as to time. B and C relate

either to different subjects, or to different branches of the

same subject. In the interpretation of contracts and deeds,

particular clauses are subject to the general intent.

Civil Code, Sees. 2215 and 2217.

3 Washburn on Real Property (5th Ed.), p. 422.

V.

A fair bargain v^as made between appellants and the

Power Company. It is immaterial whether the Power

Company knew that appellants owned other land or not.

Appellants certainly knew what land they owned. No no-
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tice of raising the dam was required, but that is a thing of

the past. Appellants took the risk of the dam being raised

or not as tlie Power Company should require for its busi-

ress. If the dam should not be raised, appellants had a

lease of great value—they would pay one dollar per annum

rental for several hundred dollars in rental value,—if

raised, the bargain for them was not quite so good. But

none of these considerations affects the validity of the con-

tract, nor entitles plaintiff to any damages that may be

caused by its natural consequences.

Van Rensselaer vs. Albany & S. R. R. Co., 1 Hun.,

510.

1 Sutherland on Damages, 2nd Ed., Sec. 255, and

cases supra.

VI.

It would appear to us, from the papers themselves, from

the laws of Nature, from the situation of the parties at the

time of making the contract, showing that at tliat very time

lands not mentioned in the lease were being flooded by the

waters as they were then raised by the dam—it appears to

us from each and every one of these facts, that the appel-

lants as well as the appellee actually knew and contem-

plated the fact that if the appellee should exercise the

grant T\^hich appellants gave it, then as a matter of course

the exercise of that right would of necessity flood other

lands then belonging to appellants and which were of a

lower altitude, as an incident absolutely unavoidable, if

the right granted was exercised; hence they cannot com-

plain—hence they consented to the raising of the dam ; and
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ImTing authorized ns to do so, tliey cannot complain, "for

he who consents to an act is not wronged by it" (Sec. 4606,

Civil Code) , and thus having consented that we may raise

the dam above the hf iglit at which it was at the time they

made the contract, tliey certainly cannot in all justice and

equity ask this Court to enjoin appellee from raising the

dam any higher than it was just prior to the giving appellee

permission to raise it^—and yet that is just what they are

asking this court to do. This Honorable Court is asked

to grant an injunction that would prevent appellee from

raising the dam any higher than it was in 1902.

Let us see what the result would be: Your Honors

would, by the order of this Court, enjoin appellee from

exercising a right given to it by a contract—and thus ap-

pellee would, by an order of this Court, be deprived of a

contract rights—its right to raise this dam, which the ap-

pellants certainly granted to appellee, and by the order

of this Court appellee's contract would be impaired, not,

it is true, by a law of this State, but by the decree of this

Courtu

Tihe Court asks, to what height can you raise the dam?

Appellants say, not any higher than the dam was in

August, 1902—the contract says that appellee may raise it

so that it floods every parcel of the land described in the

lease, and that it may do so "without claim for damage."

The right has been given to appellee—the exercise of that

right has been consented to, and those who consented are

"not wronged by it." (Sec. 4606, Civil Code.)

The law is very jealous of its rights to maintain and not
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destroy tlie effect of a grant, and will be especially apparent

from the following case

:

St. Anthony Falls Water Power Co. vs. City of Minneap-

olis, 43 N. W. Kep., 56. The facts, briefly stated, are as

follows

:

A deed conveys land, and as an appurtenant thereto cer-

tain enumerated rights, privileges, easements and appur-

tenances, but further provides that no rights, privileges,

easements or appurtenaces shall pass by intendment or im-

plication. The right to construct a canal through the

grantor's land, and of drawingi water from a pond for the

use of the mill, on the land conveyed, was granted. No

right to maintain the dam, creating the pond, was expressly

granted, and the grant specifically provides that nothing

shall pass by implication. Nevertheless, the Court, in its

opinion, upholding the implied rigjht to maintain the dam,

says:

"The only question, therefore, is, what rights were

in fact granted by this deed? The general rule is that

a gTantee of land or of an easement in land is entitled

by implied grant to any easement in the land of the

grantor which is necessary to render the land or the

easement granted capable of enjoyment—that a grant

carries Avith it all things, as included in it, without

which the thing granted cannot be enjoyed. This rule

depends upon the principle that where a grant is made

it must have been the intention of the parties that the

grantee should have the means of using the thing

granted. As the right to maintain this dam is neces-

sary to hold the water in this pond, and hence neces-
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draw water from it, it is conceded that the situation

of the subject matter of the deed was such as would,

in the ab?^^nce of any restrictive clause, imply a grant

of the right to maintain the dam. But it is contended

that, as no such grant is expressly in the deed, it could

not pass by implication or intendment because those are

expressly cut off, and that it cannot be assumed as an

appurtenance to the thing granted because it is not

specifically enumerated. According to this construc-

tion of the deed, not only had the grantees no right to

repair or maintain the dam, but the grantors might

have removed it the next day, and thus deprived the

grantees of all water-power, and rendered their prop-

erty useless. Under such a view it would be difficult

to imagine a more barren and worthless grant than

that of the right to construct a canal and to draw

water from the pond ; for without the dam there would

be no pond, and consequently no water to draw. A

construction of the deed that would render the grant

so comparatively nugatory should not be adopted un-

less the language is such as to admit of NO OTHER

reasonable construction."

We would call to the attention of this Honorable Court

that under the gTant in the case above cited, to refuse to

permit the maintenance of the dam is held to render the

grant comparatively worthless Is not the grant in the

ca»se now before this Court equally as worthless, if it be

held that appellee is not entitled to flood the lands granted

to it for that purpose, because water seeks its level?
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Speaking of "Incidents to acquiring eaisements," ]Mr.

Washburn says:

Page 34 : "There is, moreover, a kind of appendency

or appurtenancy of one easement to and upon another

easement, in some cases, which is sometimes called a

secondary easement. It passesi with the principal ease-

ment as being necessary or convenient to the enjoyment

of the same."

Again on page 33

:

"But after all, insteajd of these ancillary rights be-

ing something appurtenant to easements, they seem

rather to constitute an essential part or element to the

principal easement itself."

Albee vs. Hayden, 25 Minn., 267:

"The right to maintain a dam across a running

stream at a given height, includes as an incident the

right of flowage necessarily caused by its main-

tenance."

In the case at bar, no height is specified, excepting that

it be of a height sufficient to flood the entire premises con-

veyed. There is no doubt that it wasi fully understood at

the time the papers were executed, that the land was and

is absolutely worthless to the appellee for any purpose

other than to flood the same, and that the appellee did not

purchase an acre of appellants' land for any purpose other

than to flood it. Under the foregoing decision the appel-

lants are precluded from claiming any damage for flooding

so long, at least, as the height or level which they permitted'

recognized and released, has not been attadned. They are

bound to know that water seeks its level, and as stated
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in the above case, tlie rii^ht to flood that land, by raising

the waters of the Missouri River, "inciiides, as an incident,

the right of flowage necessarily caused by its maintenance."

Lammott vs. Ewers, 106 Ind., ,->10, 55 Amer. Rep.,

750:

"Since the grant of a right carries with it of a neces-

sity, all incidents and privileges connected with the

rigjht granted, which are necessary to its enjoyment,

the grantees of Warren, near and remote, acquire as

against him, and all who stand in his place, the right

to maintain a dam of the efficient height to hold back

water, so as to produce a head or power equal to that

which was rightfully appurtenant to the mill, at the

time of the conveyance referred to. It is of no conse-

quence whatever whether the head customarily main-

tained was by one method or the other; the right

granted was the efficient head of water which had be-

come appurtenant to the mill."

In the case before the Court the right to raise the waters

.if the Missouri River, by appellee's dam at Canyon Ferry,

sufficient to flood the premises conveyed, had, by express

grant, become appurtenant to the land.

Riversdale Park Co. vs. Westcott, 74 Md., 311.

Hathom vs. Stitson, 10 Me., 224 ; 23 Amer. Dec, 228

:

"Where one being the owner of a mill and dam and

also of land above flowed by such dam, sells the mill

and all its privileges and appurtenances, he cannot

afterwards compel the grantee to remunerate him for

the injurv' caused by such flowage."

Baker vs. Bessey, 73 Me.. 472; 40 Am. Rep., 377:



—24-

"The question upon these facts, is whether an ease-

ment in the upper dam is included in the describing

word, 'mill and dams, with the appurtenances/ as

used in the sheriff's conveyance and other papers. We
tiiink it is contained therein, not in express terms, but

by the strongest implication. It is an incident to the

land granted. The question is governed by the an-

cient maxim or rule of law, that when a person grants

a thing, he is supposed also tacitly to gTant such means

of his own as are necessary to thereby attain the thing

granted; that when the principal thing is granted, the

incident passes with it. Broom. Max., 362; Shep.

Touch., 89. Incidents attached to land granted pass

to the grantee, without any special terms in the con-

veyance when necessary for the use and enjoyment

thereof. This principle IS ESPECIALLY APPLI-

CABLE TO WATER PRIVILEGES in grants of mills

dependent for their use and value upon a water

power "

Perrin vs. Garfield, 37 Vt., 304

:

"The case shows that the principal supply of water

to run the mill was by means of this dam, and that by

the privation of it, the mill is rendered almost value-

less. The general rule of law is, that whenever a party

grants a thing he by implication grants whatever is

incident to it and necessary to its beneficial enjoyment.

The incident goes with the principal thing. This prin-

ciple is especially applicable to water privileges in

grants of mills and factories, dependent on a flow of

water for motive power. It is said that this dam or
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easement is too far distant to pass by a conveyance of

the mill. But the idea and definition of an easement,

incident to the real estate granted, is a privilege of and

beyond the local boundaries of the land conveyed.

There is always a dominant and a servient tenement

It is not necessary that they should be contiguous to

each other. The proximity of the one to the other is

cf comparatively little importance in determining the

question whether the easement passes by a convey-

ance of the dominant tenement. It depends rather

upon the nature, character and purpose of the ease-

ment, its relation to the subject matter of the grant,

its accustomed use in connection \^ith it, and its neces-

sity to the value and the beneficial and convenient use

of the premises granted. There is a necessary connec-

tion between the mill and the stream and fountain of

water which supply it"

Neaderhouser vs. State, 28 Ind., 257 : In this case it was

held that a deed of a mill and mill site, as such, by metes

and bounds, will embrace the dam near by, though not in-

cluded within the bounds given, and not abutting on the

land described.

Hougan vs. M. St. P. Ry. Co., 35 Iowa, 558; 14 Am.

Rep., 502

:

Defendant railway company had a right of way. It dug

a well, which drained water from plaintiff's spring. The

court say

:

"The cause of action arises from the wrongful act of

digging the well, and not from the consequences which
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flow from it. For, if the right to dig the well exists,

those latter are damn/um absque injuria."

Voorhees vs. Buchard, 55 N. Y., 98

:

"It is also suggested that, as the deed from Ransom

Rathbone did take from the whole property owned by

him, in particular description by metes and bounds, a

specific part thereof, and convey that to his son, the

latter got no right to anything more than that which

was thus specifically described and conveyed. It is

at the same time conceded that the son and his grantees

got a right of way over that part of the premises not

included in the description, to that which was. It is

said that this is obtained from the necessity of case,

as there is no other way from the highway to the mill

property, and there can be no beneficial enjoyment of

the mill property without a way thereto. Is there not

the same necessity for beneficial enjoyment, that the

open space be used for a mill yard .... The

legal principle with which we started would be too

much limited, if it was not, under circumstances such

as those here presented, to include cases in which the

owner of premises has carved out of them a mill site

by a particular description of metes and bounds. These

are cases in which it is held that, where conveyances

on their face puriDort to convey only the lands within

the boundaries described in them nothing more than

the lands are carried by them ; such is Tabor vs. Brand'

ley (18 N. Y., 109) It has been often

held that a conveyance by metes and bounds, of a mill

site, carries the riglit to take and convey and discharge
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water, from and across lands not AvitMn the boun-

daries given by the deed, for the reason that the power

to so do is necessary to the full enjoyment of the prop-

erty specifically conveyed. It is not perceived in what

is the difference between an easement to conduct w^ater

to and from the mill, and an easement to use land to

deposit logs and lumber for the purposes of the mill,

when the last is, like the first, necessary for the bene-

ficial enjoyment of the site. It is true that at first

blush it is apparent that an absolute necessity exists

that there should be a free way for water to flow to

and from a water mill. When the testimony and the

findings establish a necessity as absolute, for the use

as a mill yard of a given space theretofore continu-

ously employed for that purpose, there can be no

difference in the cases."

We would also respectfully submit that there is no dif-

ference between these cases and the case now before the

Court. The principle is identically the same. The land

purchased of appellants in this action was purchased for

as definite, fixed and express purpose, as a mill site is pur-

chased. In the grant of a mill site, the right to raise the

water sufficient to run the mill, is granted by implication

—

and, following that up, by reason of the fact that it is im-

possible to raise the water at the mill, witliout backing up

to a level, and flooding the lands above, the cases are uni-

form that that right is deemed to have been granted also,

because, to hoM other^^ise is to DEFE.IT the purposes of

the grant. And so in the case at bar, in order to carry out

the clear and unmistakeable purposes of the grant, the
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absolute necessity exists, and to hold otherwise is to

DEFEAT the purposes of the grant ; and the case at bar

is far stronger than the line of mill cases we have cited, in

this respect : In all of these cases, the right to maintain,

or erect, or raise the dam, has in each case been a right

conveyed by IMPLICATION, and then the right to flood

the lands above have been held to be a necessary incident

to this right, so conveyed by IMPLICATION; whereas,

in tihe case at bar, the right to raise and maintain the dam

has been expressly granted, and the necessary incident at-

taches to an EXPRESS rather than to an IMPLIED

grant. It cannot be questioned but that the purpose in

the two cases is the same, that is, to maintain a head of

water power,

St. Louis I. M. & S. R. Co. vs. Walbring, 26 Amer. &

Eng. Ry. Cases, 605 (Ark. in 1880) S. C, 1 S. W., 545 : In

this case there was a deed of right of way given by re-

spondent (plaintiff below) to the appellant R. R. Co. (de-

fendant below). The R. R. Co., in constructing its road-

bed, and for the protection thereof, had changed the chan-

nel of a creek, which flowed in a westerly direction across

the land, so as to make it run northerly, and had put in a

bulkhead of plank next to its roadbed, which deflected the

water towards the orchard; the R. R. Co. produced a deed

from the plaintiff below, granting the right of way, includ-

ing the right of changing watercourses. It will be observed

that no right was given in the land except the right of

way ; but the railway company changed the channel of the

stream so that it flowed over the orchard. The court say

:

"The diversion of the watercourse was expressly
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given by tLe deed, and the defendant is not liable for

the consequential damages resulting therefrom, it not

being alleged or proven that the work was done un-

necessarily or was unskillfully done. No man can

maintain an action for a wrong where he has con-

sented to tlie act which occasions his loss."

In Hootsman vs. Eailway Co., 18 B Monroe, 218, the

plaintiff had given to the defendant railway company a

right of way for a railroad to pass through his land. In

preparing the way it was necessary to make a deep cut in

the ground through which the way was to be enjoyed. The

suit was brought for the failure of appellee to build walls

on the side of the ditch to prevent the falling in of the

sides of the cut, and thereby injuring the appellant. The

court below sustained a demurrer to the petition, and the

plaintiff has appealed to this court. In this case it is true

the defendant company did not directly go upon the land

conveyed, but it did cause a part of the land not conveyed

to fall—and the language of the Court sustains the theory

upon which we base our contention. The Court say

:

"It is obvious from the petition here, that the plain-

tiff knew to what use the way would be applied ; the

presumption is that he estimated the damage that

would necessarily result from the use of the way for

the railroad track. The complaint is not that it was

not used for that purpose, or for a different one, but

that tlie company failed to protect him, by walls or

otherwise, from the falling in of his other land. If

plaintiff desired to be protected from the injury, which

he himself savs was the inevitable result of the use
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of the way, without Avails to prevent the caving in of

the adjoining land, he should have stipulated for the

erection of such walls. He parted mth the right of

way without such stipulation and the company then

acquired the right to use the way for the purpose desig-

nated. It was not their duty to protect the plaintiff

against consequences resulting! inevitably or neces-

sarily from such use, and such as might have reason-

ably been foreseen. All that the law required of them

was to observe that care and precaution in the use of

the way that would prevent unnece,-'sary injury to the

adjoining land. If the injury complained of was not

the result of carelessness or negligence in the use of

the way, but of the alleged failure to protect the plain-

tiff's property from consequences inevitable from the

proper use of the way for the object contemplated, such

injury fumiss^hes no ground of action (2 Eoll. Abr. 505

;

12 Mass. 220; 17 John. 92)."

52 A. & E. R. R. Cases, 27.

38 A. & E. R. R. Cases, 657.

Hodge vs. Lehigh Cal. R. Co., 39 Fed., 449

:

In this case plaintiff sought to recover for damagie done

to the land belonging to him, by the defendant. Hodge

conveyed to the predecessor in interest of the plaintiff a

right of way over the land. A bridge was built on the

right of way by the railroad company— and years after-

wards a new bridge; and it was claimed that, by reason

thereof, the adjacent lands belonging to the plaintiff were

flooded; that, by reason of the character of the new bridge

the water of the Raritan lands were so obstructed that
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they overflowed the remaining lands of the plaintiff, no

interest in which passed to the railroad company, and

which were lying south of the right of way. The facts in

the case show that the flooded lands never had been con-

veyed to the railroad company, so that w© have a case simi-

lar to ours exactly. If the railroad company had any right

to flood these lands, it must spring from the principle for

which we contend, to-wit : that the right to flood the lands

not conveyed was incidentally conveyed when the right of

way was conveyed, because the flooding was incident to

the full enjoyment of the right of way conveyed. If such

flooding can be held to be an incident to a RIGHT OF

WAY, and to have been necessarily in contemplation of the

parties—liow much stronger is the case at bar, where the

right granted was to raise a dam? A dam whose very

purpose is to obstruct the waters.

The Court say

:

"If the plaintiff's land was injured by the stoppage

of water by the embankment, and that had not been

the ease before, the company was protected by this

arrangement to the extent of its liability from any

further damages than it agreed to pay by this deed of

conveyance; and, as I remarked before, if damages

did result from that cause—the construction of the

railroad—necessarily resulting and not caused by any

fault of the railroad company, the railroad company

was not liable. They were covered by this arrange-

ment. It agreed to pay as compensation |3,000 and

the other side agreed to accept that for the injury

thiTS caused. The railroad company is liable only for



—32—

such loss or injury as was occasioned by the negligent

exercise of this right ; that is to say, by an inconsid-

erate exercise of it, or by the omission on the part of

the railroad company, to do what it ought to have done

in the observance of a reasonable degree of care in

reference to it. As has been stated, and a number of

cases have been read in your hearing, nothing more

than reasonable skill in the exercise of the power

granted by the legislature is incumbent upon the rail-

road company, and if injury results to anybody from

this proper exercise of the power, the person so in-

jured has no ground of legal complaint against the

railroad company. It appears here that one ground

of complaint is that the injury resulted from the in-

sufficient width of railroad bridges over the Karitan

Eiver. The determination of the plans and construc-

tion and sufficiency of the bridge to pass the water

through it from the Raritan Eiver was a matter en-

tirely for the determination of the engineers of the

railroad company, if they exercised reasonable skill

and careful judgment in the determination and con-

struction of the plans."

Again, the Judge charged the jury as follows, at p. 453

:

"You must find, therefore, in the first place, that

the railroad company was in the exercise of unques-

tionable power conferred upon them by the legislature

in the construction of this road in a mode such as it

had a right to determine, and as must be determined

by the exercise of a reasonable and skillful judgment

on the part of the engineers whom it selected. You
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must understand further—there must be no question

about it—that, for any damages resulting from the

lawful exercise of the power conferred upon it, the

land owner was compensated, and the plaintiff now

succeeding to the ownership cannot recover what he

might have claimed in the first place, and for which^

by agreement between the owner of the land and the

railroad company, he was compensated for."

Babcock vs. The Western R. R. Co., 9 Met. (Mass.),

553; 43 Amer. Dec, 411:

In that case plaintiff had granted to the defendant "full

and free license and authority to locate, construct, repair

and forever maintain" its railroad over plaintiff's land.

This was limited to the amount of land authorized by the

statute. The defendant, after building its road and oper-

ating the same, found that the embankment would cause

the waters of a stream to increase on one side, and so laid

three culverts under the road to carry the water off, etc.

The jury were charged that if the land was so situated that

it was necessary to provide for the passage of the water

from the higher side to the lower, and the culverts were

suitably placed, the defendant had the authority so to make

them; and further, "that if it was necessary to connect

drains or ditches with these culverts, and if, by terminating

them at the limits of the location of the railroad, the water

would naturally dam up, or set back, so as materially

to injure the railroad, or damage the land of the adjacent

owner, and if it was necessary to extend such ditches be-

yond tliose limits, to avoid the consequences, the defen-
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dants were authorized so to extend them onto the land of

the adjacent proprietor." On appeal to the Supreme Court,

Mr. Chief Justice Shaw delivered the opinion of the Court

After speaking jjenerally of the right obtained by the de-

fendant by virtue of and under the statute, the learned jus-

tice then proceeded to decide the question upon the grant

made by defendant as above set forth, and said:

"But whatever might have been the rights of the

corporation, by their act of incorporation and the laws

limiting and definino' the x>owers and duties of rail-

road companies, the Court are of the opinion, that the

power exercised by the defendants was granted by

the plaintiff's own deed. It is a well known and rea-

sonable rule, in construing a grant, that when any-

thing is granted, all the means to attain it, and all the

fruits and effects of it, are granted also. Culcuunque

aliquid conced'itur, conceditur etiam et id sine quo res

ipsa non esse potuit. By the grant of a ground is grant-

ed a way to it. Shep. Touch., 89. The plaintiff by his

deed executed before the acts done, and before the lo-

cation of the road, granted to the corporation, their

successors and assigns, full and free license and au-

thority to locate, construct, repair, and forever main-

tain and use the said railroad, upon, through and over

his said lands, etc. If the laying of the drains or

ditches in question, through the plaintiff's land, or the

deepening of the bed of the mountain torrent, in his

land extra viaiii beyond the limits of the five rods, was

necessary to the construction, or to the maintenajice

of the railroad, the authority so to do was granted by
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this deed, and the direction to the jury to that effect

was right."

In the case of Hoffeditz vs. So. Penn. Ry., 18 Atl., 125,

the facts reveal that the defendant, by reason of the con-

struction of its road, diverted certain waters over the plain-

tiff's land. The plaintiff there had executed a release, and

the Court say:

"In connection with this release there was the fact,

admitted upon the trial and incorporated with the

point reserved that the culvert and embankment on

the plaintiff's land as now maintained, was construct-

ed and completed before the date and delivery of the

release offered in evidence. In the face of these facts

we are unable to see any ground upon which the plain-

tiff rests the claim for damages. There must be some

color of right to sustain a suit even against a railroad

company. There is none in this case."

Updegrove vs. Penn. S. V. R. Co., 19 Atl., 283.

Kemp vs. Penn. Ry. Co., 26 Atl., 1074.

McCarty vs. St. Paul M. & M. Ry. Co., 17 N. W., 616

:

"The effect of the deed was tcK grant the land and

license the company to use and enjoy it as they were

already doing in the condition the premises were then

in, and as a necessary consequence to release all dam-

ages to plaintiff growing out of the maintenance of

the road as already constructed on the land. Plain-

tiff granted the land A^ithout any stipulation regard-

ing changes in the construction of the roadbed, and



—36—

it must be presumed that tlie deed was given on a set-

tlement for damages in lieu of condemnation proceed-

ings, and upon the assumption that the improvements

already made were to continue. Clearly the plaintiff

cannot now he heard to complain of damages by reason

of the maintenance of the road upon the land con-

veyed, nor to insist upon changes in its location or con-

struction as resi)ects improvements existing at the date

of the deed, or any lawful subsequent improvements

which might be made had the right of way been con-

demned instead of being purchased. Hortsman vs.

Eailroad Company, 18 B. Mon. 221; Norris vs. Rail-

road Co., 28 Vt., 99."

Eadke vs. Minneapolis & St. L. K. Co., 43 N. W. 6.

C. R. I. & P. Ry. Co. vs. Smith, 111 111. SCjS :

"The right of way upon which the railroad tracks

in question are laid, was granted through lot 11, con-

taining twenty acres, by Burckly, the then owner of

the whole of the lot, for the purpose of constructing a

railroad upon it, and to be held and enjoyed forever,

for all the uses and purposes in any way connected

with the construction, preservation, occupation and

enjoyment of the railroad. So precisely was the grant

for this very purpose, and none other, that there was

express provioion that cesser of use for such purpose

should make the land granted revert to the grantor.

The casting of smoke, cinders, ashes, spaks of fire, and

the shaking of the soil (the thing complained of) upon

lot 11, outside of the one hundred feet right of way,

was a necessary incident of the operation of the rail-
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road. BeiniT such, and ins^eparable from the oi)eration

of the railroad, it was consented to, permitted and

authorized by Burckly, for a compensation paid to

him, by the deed which he made containing the grant.

The deed did not, in express terms, give such consent,

permission and authority, but it did so by necessary

implication, in that the acts complained of were the

necessary incident and accompaniment of that which

was gTanted by the deed,—they resulted necessarily

in the carrying into effect of the main grant. It is

abundantly settled that what the law expressly author-

izes to be done cannot be complained of as a public

nuisance and we do not perceive how any more can a

private nuisance be predicated of that which the indi-

vidual affected by it has, for value paid to him, con-

sented and authorized to be dona"

Home vs. Hutchins, 51 Atl., 645

:

''The law conclusively presumes it to have been the

intention of the parties that the grantee should enjoy

beneficially the subject of the grant."

Sanford vs. Wyman, 23 Mich., 326 : In this case plain-

tiff conveyed to defendant the right to raise a dam 12 feet.

Held that the overflow of a hundred acres of land belong-

ing to plaintiff gave him no right of action against defen-

dant.

Cassiday vs. Old Colony K. Co., 5 N. E. (Mass.) 142.

As to the expression in the lease (Exhibit B, to defen-

dant's answer), as follows, "also such other land as the

party of the first part now owns on the island in the Mis-
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souri River near the above mentioned property," the ques-

tion arises, what other land is meant?

Counsel for the appellants contends that this refers

strictly to that portion of lot 4 which is depicted by the

yellow outline on plaintiffs' Exhibt A. Does it? Is it

their land or is it ours^—was it their land or was it ours,

at the date of the execution of the instruments known as

defendant's Exhibits A, B and C of the amended answer?

In our argument we shall place ourselves as nearly as

we can in the position of the parties to this contract; and

then will try to reach a logical—legally logical conclusion,

as the Court will do, under the ancient rule of construction,

which is incorporated in Sec. 3136, Code of Civil Pro-

cedure; and the Court will, as we shall try to do, give full

force to another well established rule of construction to

the effect that "where there are several provisions or par-

ticulars, such a construction is, if possible, to be adopted

as will give effect to all." (See Sec. 3134, Code of Civil

Proc.

)

Applying principles announced in Sec. 3136, Code of

Civ. Pro., we have the following situation of the parties to

the contract at the time of its execution. Kaufman, after

several times denying that the Big Island was ever called

an island, admitted that it not only was an island, but was

known as an island, and that it being marked "Big Island"

he would not "like to call it anything else;" we find

that plaintiff's Exhibit B was made for them in 1899 ; and

we find that plaintiffs' Exhibit A was made after the bring-

ing of this suit, and when first drafted that there was no

yellow island on the map—we find that none of the Govern-
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ment maps show the Yellow Island; and we find from

Cooney's evidence, that the "main slough" to the west of

the island was, in his opinion, at one time the old channel

of the river. (Tr., p. 558.)

What land then was meant by the words in the lease,

"also such other land as the party of the first part (we)

now owns on the island in the Missouri River near the

above mentioned property"?

When we apply Sec. 3134 to the situation, as well as Sec.

3136 of the Code of Civil Proc, and give full force to the

words, "where there are several provisions or particulars,

such a construction is, if possible, to be given as will give

effect to all," do we mean land on the Yellow Island?

Applying these principles, we find that by the deed (Ex-

hibit A attached to answer) Stadler & Kaufman conveyed

to the predecessor of appellee certain lands on what is

known as the Big Island, that the property was described

by Government subdivisions, and that among these was

one piece known as lot 4, of which the yellow tract is a

part. In this respect, we call the Court's attention to the

further fact that in the deed by Stadler & Kaufman no ref-

erence was made to any part of lot 4 as being an island, and

to the fact that the parties recognized the law as well as

the fact that by the granting of lot 4 they also included in

that grant any portion of lot 4 which might have become

an island after their purchase from the Government, and

before the execution of the deed; because, granting that

part of lot 4 did so become an island, still it remained, in

the lavr, land belonging to them as a part of that lot 4.

If that is so, and it cannot be contradicted, then, when
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we, by Exliibit B, leased back to them lot 4, together with

the other property conveyed by Stadler & Kaufman to us

in Exhibit A, then it must follow that in so leasing back

to them lot 4 we must have included that portion of lot

4 which they claim bad so become an island. And there-

fore, when, after so leasing lot 4 to them, we included in

the lease "also such other land as the party of the first

part now owns on the island in the Missouri Eiver near the

above mentioned property"—we must have leased some-

thing further than lot 4, which we had already described

by particular description. And it is to be remembered in

this connection, that it was "such other land as the party

of the first part now owns, etc."
—"other"—other than

what?—such land other than the above land which Stadler

& Kaufman had just conveyed to us. And thus, and only

tbus (assuming that when they gave us tbe deed to lot 4,

they included the Yellow Island), can we comply with See.

3134 (supra) and give effect to all the provisions of the

deed and lease. Then what lands can be meant by the ex-

pression, "such other lands as the party of the first part

now owns on the island, etc." The expression speaks for

itself—^it shows that one or the other or both of the parties

to the contract thought that we might own some land upon

"the island," and that accordingly the words were used to

cover any such land that we might own; and accordingly

the words were inserted to cover such; and it could not

be on the Big Island because all that land on the southern

part belonged to Stadler & Kaufman, and just north of

them was, not our property but the Deegan property,

—

and which would not be "near the above mentioned prop-
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erty," as stated in the lease. So it must have been such

land as we might own on what is known as the Little

Island.

That is one horn of this dilemma. Now then, we have

in the above assumed that in conveying lot 4 to us they also

included the land on the Yellow island, which is a part of

lot 4—and have reached a logical conclusion, based upon

that hypothesis. The other horn of the dilemma would

then read, "that when they conveyed lot 4 to us by 'Ex. A'

tliey did not convey the part thereof kno\^Ti as the Yellow

island.'' Under such a construction, can it be said by the

expression, "also such other land as the party of the first

part (we) now own on the island in the Missouri River"

—

can it be said that the lease from us means the Yellow

island? Why, how could it so mean; when under this as-

sumption, they did not convey it to us by their girant of lot

4 ; and f^o we knew and they knew that the Yellow island

belonged to them, because, as assumed, not we, but they

owned it. They had not deeded it to us and so we could

not lease it to them.

Briefly stated, we have the following dilemma

:

First, cither they conveyed to us the Yellow island as a

part of lot 4—or second, they did not convey to us the

Yellow island, when they included lot 4 in their deed to us.

Assuming the first horn of the dilemma to be correct,

then we must have leased back to them the "Yellow island,"

by leasing "lot 4" to them, for the description in the lease

is identical mth that in the deed, and therefore, in order

to give "such a construction as will give effect to all" the
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expressions, we must conclude that some property other

than lot 4 or any part thereof, was meant to be leased by

us to them by the expression in the lease, for we had al-

ready leased all of lot 4 to them.

The second horn of the dilemma would assume that when

they included lot 4 in their deed to us, they did not include

the portion thereof which is known as the Yellow island.

If that is correct, they knew and we knew that we did not

own any part of the Yellow island. And consequently, we

could not lease to them and they could not rent of us any

part of the Yellow island. There is the dilemma, which

one cannot escape, when he assumes that the expression in

the lease, "such other land, etc.," means any part of lot 4

or any part of the Yellow island. Now what does it mean?

Counsel for appellants says it means the same in the lease

as it does in the release. We submit that that is not so. In

the lease, we were the actors—the jincantors, giving up

something that we owned. On the other hand, they were

the actors in the release—releasing damage that might be

done by us to the property belonging to them. We must

give effect to every provision in the papers. Let us first

further consider what was meant by the expression in the

lease as follows : "Also such other land as the party of the

first part now owns on the island in the ^Missouri River."

As we have already said, it must mean land other than the

land already mentioned in the lease; as we have already

shown, it cannot mean the Yellow island ; both parties ad-

mit that the expression means that it is land on an island,

which island "is near the above described property." It

must, therefore, be land definitely known to belong to us,
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or it ^^ould have been properly and accurately described

—

the only land which accords with that description, land to

which we mi.o'ht have the imperfect claim, appears to be

land on the Little island, and that is supported by Mr.

Whitley in his evidence. (Tr., pp. 342-346.) See opinion

of Court below.

It could not be land on the Big island, for the only land

there near "the above mentioned property" is the Deegan

land, well known to us, and to them, as belonging either to

us, or that we had only a right to flood it—if owned by us

the description could have been given accurately—if it did

not belong to us they knew and we knew we could not

lease it. Moreover, as above stated, according to both

parties, it was land on an island, which island is near the

above mentioned property. That appears from their claim

that it was land on the Yellow island, which land is "near

the above mentioned property"—so it must be land on the

Little island, in which it is supposed we had or might have

some interest and was therefore described in that general

manner. If we have, as we believe we have, shown that

this land could not be land on the Yellow island, it follows,

"as the night the day," that it means any land on the Little

island which we might own ; and so it was property put in

the lease, and is by the lease fully protected as to future

flooding. Does the language in the release mean the same

thing? Counsel for appellants says "Yes"—^and we say

"No"—and we think the situation as shown by the papers

justifies us.

Again we say, we are not actors—they are; we grant

nothing by the release; and we receive a complete release
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from all past damaj^es clone to land owned by tliem ; we did

not need any release from any claiiu of theirs for past

damages done to land that belonged to us, so that there

was and is no property, there is no sense, there is no mean-

ing in the language in the release if it is construe^ as mean-

ing damages done to the land belonging to us, and to give

the language in the release any effect it must be construed

to mean a release of past damages done to land belonging

to the releasor and not to the releasee. That conclusion is

the only logical one that can be reached, and it follows from

the very situation of the parties, that is what it means.

Certainly we would not take such pains as to insist upon

inserting a clause in a release which released us from past

damages caused by flooding our own land; and why the

change in the language? Why not the same language in

the lease as is used in the release? Certainly if he who

drafted the two papers had meant the same land in each,

he would have used the same language in each. To use the

language in the release as meaning a release of past dam-

age to the land which then belonged to us, is to give no

effect to the language, as must be done under section 3134

of the Code of Civil Proc. To give it any effect it must be

that of releasing land which belonged to them. To give it

that effect accounts for the omission in the release of the

words, "the partv of the first part," which is found in the

debated clause in the lease, but not in the release; to give

it that effect in the release complies with the whole theory

of the appellee in this case, that the "Island" referred to in

both papers is what we call the Little island, and that in

the lease we let to them "also such other land" as we might
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own on that island, and that by the release they released

us from any past damage which we might have caused to

them by flooding land belonging to them. So we say again

that in the lease we meant—must have meant, land which

we might perliaps own, and therefore which they wanted

in case we had or should obtain title to it—thus effect is

fully given to that expression in the lease—and effect must

be given if possible.

And so with the release from damages—to give the words

any effect, they must mean damages from vrhich they re-

leased us, consequently damages to land belonging to them

prior to the execution of the papers. No damages to land

which was ours, and from which they could not possibly

release us.

Now we are asked why certain lands were not included

in the deed—lands upon which their buildings are situated.

We will call the Court's attention to the fact that in Ex-

hibit B it is provided that in case the dam should go out,

that the lease becomes terminated, and the land reverted

to appellee. Appellee by its dam only raises the water at

certain periods high enough to interfere with the lands

upon which the buildings were situated, and the appellants

in this case did not propose to put themselves in a position

to lose their buildings in case the dam should go out—or at

the expiration of the period mentioned in the lease, and it

is very natural that they should prefer to give us the rigjlit

to flood when necessary, and keep title in themselves.

The rule is very clearly stated in all the text-writers, and

the following quotations will show that this rule of con-

struction is not contincd to grants of land itself, but in-
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eludes as well easements or licenses, and also reservations

in land.

"In some instances, also, licenses, like easements,

may be acquired by grant implied from surrounding

circumstances, as without tbem some rigbt, or the ben-

efit of some agreement, may be incapable of enjoyment,

and it must have been intended that such licenses

should have been given. An instance of this occurred

in the case of Hewitt vs. Isham. In that case an agree-

ment for letting land had been made, and the following

clause had been inserted : 'All the hedges, trees, thorn-

bushes, fences, with the lop and top, are reserved to

the landlord.' To an action for trespass against the

landlord for breaking and entering the land and draw-

ing the trees over it, the defendant pleaded leave and

license, and it was held that the reservation in the

agreement afforded evidence of leave and license, so

that the plea was proved."

Goddard on Easements, 92, citing: Hewitt vs.

Isham, 7 Exch., 77; 21 L. J. Exch., 35; Foster vs.

Spooner, Cro. Eliz., 17; Fiford's case, 11 Coke's

Rep., 47.

And agiain on page 94

:

"A man may not derogate from his own grant; if,

therefore, the prevention of the enjoyment of an ease-

ment would be an act in derogation of a grant, the law

will not allow a land owner to prevent that enjoyment,

although no express grant of the easement has been
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made. The case of Popplewell vs. Hodkinson was an

action for removing the support received from under-

ground water by draining land. It was said in the

Exchequer Chamber that there is nothing at common

law to prevent the owner of land draining if he desires

to do so, though it may happen that where a person

grants land to another for a special purpose—as, for

instance, for building, the law will prevent the grant

or draining his own adjoining land if the draining

would have the effect of rendering the land granted

less fit for the special purpose for which it was granted

than it otherwise would have been ; the law so restrains

his freedom, simply on the ground that the grantor, if

permitted to drain and thereby remove the support

necessary for the buildings, would derogate from his

own grant. And on the same principle, if a man sells

a house in which there are windows overlooking the

adjoining land, and he retains that, it is held in Eng-

land, he cannot afterwards build on the land in such

a manner as to darken the windows, for when grant-

ing the house he is presumed also to have granted a

right to light for the windows."

Citing Popplewell vs. Hodkinson, L. R. 4 Exch., 248;

38 L. J. Exch., 126.

"Grants of easements are implied under various cir-

cumstances. As a general rule, a grantee of land or

of an easement is entitled by implied grant to any

easement in the land of the grantor, which is necessary

to render the land or easement capable of enjoyment
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to the full extent. The rule of law seems to depend

upon the principle that when the grant was made it

must have been the intention of the parties that the

gTantee should have the means of using the thing

granted, and therefore he should have all rights and

powers in or over the grantor's soil which might be

requisite for his purpose. In Pomfret vs. Richoft it

was said, that when the use of a thing is granted every-

thing is granted by which the grantee may have and

enjoy such use; as, if a man gives me a license to lay

pipes of lead in his land to convey water to my cistern,

I may afterwards enter and dig the land to mend the

pipes, though the soil belongs to another, and not to

me. So it was held that if a person has statutory

power to make convenient and necessary wagonways

over the land of another to his coal pits, he may, under

proper restriction, digl in the adjoining soil of another,

and procure materials, if necessary, to make embank-

ments, and he may cut through eminences to make the

ways level, for if the level or requisite inclination of

the way could only be made by erecting pillars or

arches, or, procuring materials from a considerable

distance and at a considerable expense, the right given

by the act would, in many instances, become futile and

unavailing by reason of the cost required for its exer-

cise. And, again, a grant of land having been made

reserving for the grantor all mines of coal, vnth liber-

ty of sinking and digging pits, the grantor was held

to have a right to erect a steam engine, and even in a

building of stone to drain the mines and draw the
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coal to the surface, the engine being necessary for those

purposes, as incdent to his liberty to excavate the coal.

It was also held that ho vv as justified in making a pond

on the land, although that, together with the engine

and other machineiy, occupied two acres and a half

of land; because the pond was a necessary accessory

1:0 the engine."

109 Goddard on Easements ; citing : 1 Wms. Saund.,

at p. 322 h ; Finlinson vs. Porter, L. R. 10 Q. B.

188 ; 44 L. J. Q B. 56 ; Hodgson vs. Field, 7 East

613 ; Nicholas vs. Chamberlain, Cro. Jac. 121 ; Un-

derwood vs. Burrows, 7 C. & P. 26; Abson vs.

Fenton, 1 B. & C. 195 ; Band vs. Kingscote, 6 M.

& W. 174; 9 L. J. N. S. Exch. 279.

But above all, as her- tofore suggested, this whole ques-

tion is legitimately solved by the express provisions of the

Civil Code of this State, which, of course, must prevaiL

i^ec. 1250 reads: \

''The following land burdens, or servitudes upon

land may be attached to other land as incidents or ap-

purtenances, and are then called easements

10. The right of flooding land."

So the real question is, what, under the three instru-

ments, have been constituted or made incidents or appur-

tenances to the land conveyed?

It is well known to the profession that the word premise

or premises, uf=ed in connection with a grant, applies to the

subject matter, to the thing or rights granted. It is mani-
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fest from the three agreements taken together that the

thing granted is, first, the land and its appurtenances;

second, the right to raise the dam, and third, the right

thereby to back the waters of the Missouri River to a suf-

ficient height to flood, submerge or cover these lands. Hence

it is that the "premises" comprise all three of these. By

transferring the land and its appurtenances, all the rights

of the appellants passed to the grantee, and they are, of

course, estopped from asserting any damages that might

ar"; e from the flooding of that. It logically follows that

the relinquishment of damages, to have any effect at all,

must refer to appurtenances or incidents which are made

easements or servitudes. By giranting the right of raising

the dam they are estopped, of course, from asserting any

right they had to prevent it. By granting the right to

raise it sufficiently high to back the waters so as to flood,

submerge or cover those lands, they are estopped, of course,

from preventing the appellee from doing so.

Now, it necessarily follows from all this, that the use

and enjoyment of the premises granted necessarily implies

as an incident or appurtenance to the land, the right to

flood other lands if necessary to the enjoyment of the grant;

and they having no right to any damages as to the land

actually conveyed, this relinquishment of damagies must

have been to the flooding of such other lands.

SOME REFERENCES TO THE ARGUMENT AND BRIEF

OF APPELLANTS.

Appellants contend that appellee would have as much

right under the lease to flood after acquired lands of appel-



—51—

lants as lands owned by them at the time the lea^e was

given.

This contention is untenable

:

1. Because a person cannot impose a servitude upon

anothei''s land.

2. The decisions all lay stress upon the fact that the

flooded land was owned by the complaining party at the

time the easement was granted.—See Bushnell case, supra.

3. It would not be presumed to be the intention of a

person to impose a servitude upon land which he did not

own at the time of the making of the contract.

Counsel insists that it was intended that no other lands

than those leased should be flooded, because the other lands

were not mentioned.

Answer: It was tbe duty of the releasors to see that it

was provided in the contract that other lands should not

be flooded, if it was their intention that they should not be.

The release in Exhibit B is to be construed against the

releasors.

C^ses supra, and Civ. Code., Sec. 4613.

A covenant not to claim damages is a release.

Phelps vs. Johnson, 8 John. ( N. Y. ) ,
p. 55.

Jackson vs. Stackhouse, 1 Cowen 122.

Counsel attacks the grant of the easement by insisting

that appellee would have as good a right to flood appel-

lants' land if it had purchased only 10 acres, or even one

aero of high land instead of purchasing 637 acres.
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Answer

:

1. It is not conceivable that appellants would have been

idiots enough to sell 40 acres or one acre of high land at

|35 per acre, and give appellee the right to flood it by rais-

ing the dam to a sufficient height to do so.

2. If appellants had received |22,500 from appellee for

the 40 acres, or one acre of high ground, and given appellee

the right to flood it by raising the dam, the bargain would

have been very much like the one that was made.

3. The consideration for the land has something to do

with determining what was contemplated by the parties.

4. When a valid contract is made, it is not a question

whether it is a good or bad bargain for either party.

Van Rensselaer vs. R. R., supra.

The case of Wilcoxon vs. McGhee ,12 111., 381-386, in-

volved the construction of a government grant. In such

cases the instrument is construed in favor of the govern-

ment.

Counsel contends that as Stadler & Kaufman did not

own the dam, they could confer no right to raise it.

Answer: They certainly could consent to its being

raised, and could authorize it to be raised so far as their

interests were concerned. Whether the dam was rightfully

or wrongfully raised did not concern Stadler and Kauf-

man so long as they had consented to it being raised They

would be estopped from disputing the right when they had

conceded it. If the dam was raised to a heiglit desired by

the Power Company it matters not how or by whom it was

raised.
,
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No question of consfruction arising from the authorship

of the papers is entitled to be considered here, as the sub-

stance was fully considered and agreed to by both parties.

A rule rf construction based upon the papers being drawn

by one of the parties has no application where the papers

were carefully examined by the other party and his attor-

neys. The rule of construction which counsel invokes has

sometimes been applied to unilateral contracts as policies

of insurance and deeds poll, but is generally held to

have no application to indentures like the contracts now

under consideration, where all of the parties and their at-

torneys have examined the papers before execution. To

apply counsel's supposed rule in such cases would upset

half of tlie contracts that were ever made.

17 A. and E. Enc. Law, pp. 14-15.

9 Cyc. of L. & Proc, pp. 590-591.

Richardson vs. Palmer, 38 N. H., 218.

Palmer vs. Evangelical Bapt. etc., 166 Mass., 143.

"The words of an indenture are the words of either

party, and albeit they be spoken as the words of the

one party only yet they are not his words alone, but

may he applied to the other party if they do more

properly belong to him, for every word that is doubt-

ful shall be applied and expounded to be spoken by

him to whom they will best agree according to the

intent of the parties ; and they shall not be taken most

strongly against one or beneficially for the other as

the words of a deed poll shall."

Sheppard's Touchtone, 52.

Beck\Nitli vs. Howard, 6 I\. I., 1.
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The cases cited by appellants as to the construction of

contracts drav/n by a party are tho^e of unilateral con-

tracts (with only one exception, and that of an unusual

nature) . The rule of construction which appellants invoke

"is the last one which the courts will apply and then only

if a satisfactory result cannot he reached by the other rules

of construction. The rule is never applied to words which

are the common language of both parties."

Vol. 9 Cyc. of L. & Proc, 591, citing:

Johnson Co. vs. Wood, 84 Mo., 489.

Flagg vs. Fames, 40 Vt., 16.

Falley vs. Giles, 29 Ind., 114.

Adams vs. Warner, 23 Vt., 395.

Beckwith vs. Howard, 6 K. I., 1.

Civil Code Montana, Sec. 2219.

In this case the appellants are the promisors.

Appellants in their brief, on pp. 72 and 73, suggest that

the parties put a practical constraction upon the contract

because the Power Company did not raise the dam. for four

years after the execution of said instrument. It will be

seen from the instruments themselves (especially the lease)

that the purpose was to let appellants have the use of this

land to the fullest extent consistent with appellee's right

to raise the water when necessary, and it T\ill be seen from

the testimony of Mr. Gerry, who was a witness for appel-

lants, that appellee only raised the water to the height

necessary to give the power which they were using, and it

will be also seen that in the winter months, when the water

was low, and also when the requisite power was increased
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bj the establishment of a po-e line to Butte, the appellee

raised the dam to get the necessary power (Tr., pp. 316-

319). It is also established, on page 323 of the transcript,

that the dam was originally constructed for flash boards.

If appellee had raised the water at any time to a heigbt

greater thr^n was necessary no one would be heard sooner to

complain of it than appellants and their counsel. It clearly

appears that the reason appellee did not raise the dam

before it did, was because it did not have use for tlie addi-

tional power until the pole line to Butte was completed.

Instead of the evidence bearing out appellants' con-

struction, it appears that appellee, within a reasonable

time after the execution of said instruments, commenced

the expensive construction of a pole line from Canyon

Forrs', Montana, to the City of Butte, and immediately

raised tbe dam to supply the additional power, when the

pole line was completed.

The only alleged ambiguity (and this may or may not

oe an ambiguity) in the papers is the reference to the

island, and the land on the island, in B and C. Everything

else in the papers is certainly free from ambigTiity. If, as

appellants' counsel contends, "the land on the island" in

C is the same land "as such other land as the party of the

first part owns on the island" in B, then C was drafted

after B, and no provision of C can modify in any respect

llie covenants in B.

Appellants' counsel expresses a desire that the Court

should carefully examine the Bushnell case. We respect^

fully and earnestly join in expressing the same desire, as

ji careful examination bv this Court of that case and the
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many authorities cited with it which enunciate the same

principles and rules of construction as are set forth in that

case, will in our opinion render it unnecessary for us to

occupy time and space by referring to the various supposed

cases, and imaginary distinctions and analogies in the

counsel's brief. It is the contract now under consideration

that is to be interpreted.

The case of Bushnell vs. Proprietors, above cited, is a

leading case upon this subject, and presents facts practi-

cally identical with those involved ^'n this.

The facts in the Bushnell case are as follows: The action

was one for damages done to plaintiff's land from dirt and

slack washed upon it from the ore works of the defendant.

The defendant claimed the right to do so from their works,

under an award formerly made between the plaintiff and

themselves, and under a deed conveying to them the right

given by the plaintiff in compliance with the award, and

on the trial offered in evidence the submission, award and

deed ; which agreement was as follows : "This agreement

between the Proprietors of the Ore Bed in Salisbury and

Albert Bushnell, witnesseth : That said parties have

agreed to submit the matter in controversy between them

in relation to the damage claimed by said Bushnell to

have been sustained by him by the washing of ore by said

Proprietors at their ore bed in Salisbury, and the discharge

of slack into a stream of water that runs through the

meadow and land of said Bushnell, to the arbitrament and

final award of Kichard Smith, Robert N. Fuller and Will-

iam H. Walton''—the agreement further provided that

they should examiLi? Bushnell's land, to which it was
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claimed damage had been done and should assess such

damage as had been already done and as near as might be

the damage wliich might be done thereafter "by a contin-

uance of washing ore by said Proprietors and the neces-

sary discharge of slack into said stream in the ordinary

manner of washing ore, and by the floating or carrying

of dirt, slaclis and particles of ore upon said land."

Under the terms of this agreement and award, Bushnell

procured |650 for damages that had been done to his land,

and in accordance with the agreement, he granted to the

Proprietors "the right to wash iron ore at their bed in

Salisbury, in that certain stream of water which flows from

said ore bed through the lands of Newton I. Reed, and

near the Chadfleld ore bed, into and through that certain

Jot of land lying on the west side of the highway leading

from Josiah M. Reed's dwelling house to my residence, in

said Salisbury, containing about six and one-half acres;

also into and through that certain other lot of land lying

directly opposite the before mentioned lot of land, and on

the easterly side of said highway, called my home meadow,

containing about fifteen acres ; with the right and privilege

to discharge, float or carry slacks, dirt and particles of ore

into and upon said parcels of land, which may accrue, float

or be carried in said stream of water and discharged on

said lands, from and by the ordinary mode and manner of

washing iron ore in said stream, by said Proprietors of the

ore bed in Salisbury aforesaid." And the plaintiff Bush-

nell agreed "to acquit and discharge said Proprietors, their

successors and assigns, of and from all damages and in-

juries Avhich have been or which hereafter may be done in,
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and upon said jiarcels of land, b}^ the raising of iron, ore in

said stream, in the way and manner aforesaid, and of car-

rying, floating and discharging of dirt, slacks and particles

of ore into and upon said land in consequence of said wash-

ing of ore as aforesaid."

The plaintiff "claimed to recover for damage done to a

piece of land known as the 'pasture lot,' not described in

the instrument, and as to which he claimed that no rights

were given to the defendants, which adjoined the 'meadow

lot' described in the instruments, and upon which slacks

and dirt spread and were washed from the meadow lot, on

which they had accumulated in a very great quantity,

filling up the bed of the stream and raising the meadow

lot above the adjoining land, so that the dirt washed upon

it passed over upon the adjoining land. This lot was owned

by the plaintiff when the deed was given."

The Court say (bottom of page 157) :

"In civil as well as criminal matters, men are pre-

sumed to intend the probable consequences of their

acta. A grantor is presumed to intend to convey, so far

as far as it is in his possession, whatever is necessary to

the reasonable enjoyment of the thing conveyed. It is well

settled law that if the owner of a lot conveys it to another

person while there is upon it a dwelling house with win-

dows opening upon another lot of the grantor, neither he

nor his heirs or assigns can erect a building upon the sec-

ond lot Fo near as to exclude the light from the dwelling

house (citing cases) In such a case the deed conveys a

privilege extending beyond the limits of the lot conveyed,



—59-

although not named in the deed. If A should grant to B

the privilege of ponding his laud up to a given line, it

would not be contended that A would have a right of action

against I>, although the ponding should render his adjacent

land marshy and less valuable. We think the principle

involved in such cases is applicable to the present case.

The defendants clearly had the riglit to make the water of

tbe stream flow and leave deposits all over the meadow.

But it manifestly would not all remain on the meadow,

unless confined there by some artificial embankment, which

tlie defendants were not bound to make and would have

no authority to make. The parties must therefore have

contemplated such a result as has in fact followed the

flowing.

''The submission furnishes evidence that if the plaintiff

had intended to reserve a right of action for this unavoid-

able flowing of his pasture, it would have been provided

for. It speaks of damages claimed by the plaintiff to have

been sustained, and provides for such as should accrue,

showing that the pai*ties intended to put an end to all fur-

ther disputes or controversy. Why should they do this and

still leave room for further difficulty?"

Surely no case can be closer in its principles.

The api>ellee not only reserved the right to flood, but the

appellants gave us tlie right to flood "without claim for

damage." The reservation to flood the land described in

the lease might in itself be authority to flood not only

that, but also that which would be necessarily flooded

—

but that is not all that is contained in tbe lease—for, in

that contract, the appellants gave us the right to flood the
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lands described, so that there could be no "claim for dam-

age" to the land Avhich we reserved and they granted us

the right to flood—and, consequently, the words in their

grant that we might flood "without claim for damage" must

refer to other lands which must necessarily be flooded when

we exercised the right to flood the lands mentioned in their

grant to us.

The Van Rensselaer case in 1 Hun. was cited because

of its holding that an easement could be conveyed by cov-

enant as well as by a technical grant, and also because

among other things it approved the Bushnell case (citing

it as the leading case), and discussed the matter of risk

as contemplated in contracts.

The doctrine of ^^ecopressio unius est exclusio alterius"

has no application to this case. In the Bushnell case the

mention of the meadow did not exclude the flooding of the

pasture land, and at least 100 cases could be cited to the

same effect. It is certainly immaterial whether the Moran

lands were specifically mentioned in the negotiations. The

evidence, however, shows that the island containing them

was referred to.

Implied grants may not be favored in the remarks of

some judges. But they are always recognized and enforced.

Nine-tenths of the easements now existing were created

or transferred by implied grants^ or implied covenants.

The grant of a principal which carries with it the incident

is in effect, an express grant of the incident.

Counsel contends that it is improbable that Stadler and

Kaufman would have bought the Moran lands, and then

almost immediately have sold them to the Power Company.
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Tlie evidence shows that appellants bought the Moran

lands shortly after the condemnation proceedings were ter-

minated, and then conducted negotiations with the Power

Company f s r the sale of lands to it. The natural inference

is that appellants were engaged in what appeared to them

a profitable speculation, and that they bought those land^

for the express purpose of making money by selling them

or other lands for a round price to the Power Company and

then hiring them back, and they took the risk of the flood-

ing of any lands retained by them. The three papers,

A, B and C, Avere considerations for each other.

No damage to appellants or their lands has been done

or threatened.

An injunction will be granted only to prevent irreparable

injury, and here there is no injury.

"He who consents to an act is not wronged by it."

Civ. Code, Sec. 4606.

111. Cent. Ji. R. vs. Allen, 39 111., 205.

Kennedy vs. El. Phos. Co., 17 S. C, 411.

Kansas City & C. K. Co. vs. Hicks, 1 Pac, 398.

The leased land was assessed from $2 to |12 per acre

(Tr., pp. 154-158) , and in the absence of other testimony as

to value, this must be accepted as the true cash value.

"Inasmuch as the act under which National banks

are organized makes it the duty of all officers and em-

ployes of such institutions to make no entries in their

books except such as are correct and truthful, the

Government should be entitled to rely upon the pre-



sumption that such duty has been faithfully performed

until the contrary thereof is established."

Bacon vs. N. S., 38 C. C. A., 43.

"All taxable property must be assessed at its full

cash value."

Pol. Code Montana, Sec. 3690.

The assessor must take an oath to discharge the duties

of his office with fidelity. ( Pol. Code Mont., Sec. 1010.

)

The assessor is presumed to do his duty and the valua-

tion placed by him upon land is presumed to be its full

cash value.

City of New Orleans vs. N. O. C. & B. Co., 29 La.

Ann., 851.

State vs. Louisiana, etc., 32 La. Ann., 1136.

Mills vs. Richland Tp., 72 Mich., 100; 40 N. W., 183.

This shows that on account of the lease and its covenants,

the land conveyed by Exhibit A was sold to the Power Com-

pany for a price far above its actual value and that flood-

ing of the lands described in the complaint was contem-

plated.

Counsel very earnestly inquires why the rights we claim

as incident to the grant were not conveyed expressly—^why

left to inference. By these questions he would assume that

of course it necessarily follows that the contention we make

is absurd. Or, in otJier words, that there is no such thing

as "incident," because, of course, anything that is expressly

granted is not an incident. An incident is something which

goes with the express grant of some other thing. We would

merely sug!2:est that if this is argument in favor of appel-
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lants' contention, such aro^ument can be used in every con-

troversy regarding incidents coming before the courts.

^Vhy is anything ever left to inference? Why is there such

a thing as an incident? We may likewise ask, why were

these tilings not expressly granted in:

^Tiitney vs. Olney, 3 Mason, 280; 29 Fed., case

1108, case No. 17,595.

Albee vs. Hayden, 25 Minn., 267.

Lammott vs. Ewers, 106 Ind., 310; 55 Amer. Rep.,

750.

Hathorn vs. Stitson, 10 Me., 224 ; 23 Am. Dec, 228.

Baker vs. Bessey, 73 Me., 172; 40 Am. Rep., 377.

Perrin vs. Garfield, 37 Vt., 304.

Voorhees vs. Buchard, 55 N. Y., 98.

Hodge vs. Lehigh C. R. Co., 39 Fed., 449.

Bushnell vs. Proprietors, 31 Conn., 150.

and every other case we have cited in this brief, and in

which the right we are contending for was held to have

been granted, and that right was as imjyortant in those

cases as it is in this case, and we call the Court's attention

to the fact that in none of them was it "expressly granted"

—in none of them, in fact, are the circumstances and word-

ing of the express grant as strong as it is in the case at bar.

It will be noted that counsel lays much stress on the

fact that we claim the right to flood ALL of the land which

was conveyed to us for that purpose. Every acre we pur-

chared is certainly subject to the same terms in the instru-

ments as everv other acre, and if we acquired the right to

flood ary, wo ceHamly acquired the right to flood all. It
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is further suirgested that it is practically impossible that

one of these instniments (which are all part of the same

transaction) should contain the granting of the rights we

claim, rather than another thereof. We do not know of

any reason wiiy an agreement cannot he made for any law-

ful purpose or purposes, and hardly believe that the fact

that one of the elements thereof is a leasing by one party

to the other precludes there being ANYTHING ELSE in

the instrument. The very fact that it is not in the usual

form of lease, but is more in the nature of a contract where-

in each party covenants and grants certain rights, would

tend to show that it is not therefore, as counsel contends,

a bare lease. Counsel i^uggests that it would not naturally

be expected that any covenants or grants would be found

in a lease on tJie part of the lessee, except a covenant to

pay rent and covenants in relation to the care. This la

quite correct, and of itself sustains us in our contention

that Exhibit B contains much more than a lease. If it were

merely a lease it would read as counsel suggests. It is in

fact one of the three instruments constituting the contract

between these parties, of which the "leasing clause" is but

a part, and in so far as this action is concerned, a small and

practically immaterial part of the contract entered into.

We are unable to agree \\ith counsel in the application

he gives to the well known maxim, expressio iin'ms est ex-

clusio alter} us. Under the application he gives to the

maxim, there would be no such thing as easements or inci-

dents running with land—and the law has been too well

settled upon this point for the past century—or perhaps

we may say for the past nineteen or twenty centuries—for
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it to becoEie neces?aiy for us to make any argument upon

it at this late date. Counsel's application thereof is in

these worus: "If I gTant a man part of my lands I say,

'These you may enjoy, you must keep off the remainder.' "

It :s possible counsel vrould so say, but we have no doubt

whatever that the law would say something quite radi-

cally different, in case it became necessary to go upon the

remainder in order to carry out the purposes for which

the described part was granted. The most common ex-

ample we can give, showing that counsel has misstated the

effect of the maxim he seeks to interpose, is the case of one

party granting a tract of land to another which is entirely

surrounded by other land belonging to the vendor. That

a right of way exists over the remaining land we believe

even counsel for appellants is bound to admit—and that,

by the way, as an incident (counsel seeming to disbelieve

in such a thing as an "incident").

We wish to call the Court's attention to the fact that in

the cases cited by appellants where the rights for which

we are contending were denied, there was nothing in the

instruments in those cases showing that the property was

granted for ANY PARTICULAE PUEPOSE. In other

words, in those cases the defendants found themselves in

the position which the appellee in this case would be in if

it had the BARE DEED ALONE upon which to rest its

case. The bare grant of a tract of land does not necessarily

grant the right to use it in any particular manner, even

though there be a mill upon it, if no reference is made to

the mill—bi:t the grant of a tract of land, for the PUR-

POSE (tlie gi-ant so stating) of operating a mill thereon,
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produces an entirely different state of facts, and in cases

of the latter kind, we maintain that it is the law, and that

the cases we have cited show it to be the law (and that

the cases counsel has cited do not show to the contrary),

that tho«ie things which are absolutely necessary to the

carrying out of the PUKPOSE sDecified are included in

the grant as an incident thereto. We are not standing

upon a bare deed—^the instruments as a whole specify the

PURPOSE, and grant the right to exercise the land pur-

chased for that purpose. And the same is true of the sup-

posed cases appellants cite on page 41 of their brief.

In the concluding portion of this brief, we desire to

again call to the Court's attention the sweeping and con-

clusive effect of the three instruments, marked Exhibits

A, B and C, attached to the answer. We have called at-

tention to only a small portion of the evidence, and that

for the purpose of showing the situation of the parties at

the time of the execution of these instruments, or as show-

ing the maps of the premises, which were in possession of

both parties to the case as tending to show what was meant

by the word "Island" in the papers As we have shown,

the contention of appellants, that it meant the Yellow

island, cannot be sustained, as no map is shown then in

existence containing any such island, and, on the other

hand, as we have already stated, the evidence shows that

each and every of the maps owned by either party showed

no such island as the Yellow island, but did show two

islands, one marked Big island, and so called by Mr. Kauf-

man, the other shown as a smaller island adjoining there-

to, and showing further the impossibility of the tract
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known as the Big island being an island unless the smaller

tract referred to was also an island. However, we have

already argued this point fully, and, as we believe, to its

only true lopcal conclusion. This being the only point in

the contract upon which there can be any question of am-

MgTiity, it is therefore the only point in the case upon

which we deem any oral testimony admissible or in any

way material, but that the rights of the parties to this

action depend absolutely upon the construction to be given

to the instruments, Exhibits A, B and of the answer.

We have already cited a few of the numerous authorities

holding that the grant of a dam carries with it the neces-

sary incident of flooding lands above. This doctrine is too

well established to bear of successful denial. It is founded

upon the old and universally followed doctrine that the

grant of a thing carries with it all of the means of obtain-

ing the enjoyment and fruits of the thing granted. In the

dam site cases it is seen at once, in the following out of this

doctrine, that a dam is useful for but one purpose, and

that is the raising the water of the stream and securing a

water power ; that water is bound to seek a level, and to

deny the purchaser the right to flood the lands above, is

to deny liim the right of any use of the dam, and the right

to flood the lands above is therefore held to be a necessary

incident of the grant of the dam (see cases hereinabove

cited ) . There can be no doubt that this is the correct and

only logical conclusion which could be based upon these

firmly established principles of law—principles as old as

the law itself.

Now, can tli( re bo any doubt that the case at bar comes
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squarely under these principles and decisions? We can-

not see any distinction upon which a ruling could be had

that this case does not follow the cases cited.

It cannot be questioned but that certain rights have

been granted, and whatever else is necessary for the enjoy-

ment of those rights nuist absolutely have been granted,

under the law, whether expressly or by implication. It

was the grant cf the EIGHT that is the controlling element.

The grant of the right to RAISE the waters. The mere

fact that there was not granted to appellee along with the

land and this RIGHT, a certain pile of stone and mortar

constituting a dam, cannot be an element that cuts away

from it a right that would otherwise undoubtedly exist,

when the very right that the conveyance of a dam would

I:MPLY, is granted EXPRESSLY, viz : the right to raise

the waters of the Missouri River. An implied grant cannot

surely convey greater rights than an express grant of the

same thing. It is upon the theory of a grant of a right

to raise the waters that all of these decisions are based.

Whenever there has been a grant expressly, or which shows

by implication (as granting a dam) that the right to raise

the waters is granted, the grantor is held to have intended

and granted as a necessary easement to the enjoyment of

the right granted, the right to flood the lands above. And

so we call attention to the fact that there can be no dis-

tinction drawn upon the theory that there was no dam

upon the land conveyed. The dam itself is not the element

upon which these decisions are based. It is the grant of

the right to raise the water, and in the case before the

Court, this right is undoubtedly granted.
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This ca^e docs not come before this Court on a bare

deed. If appellee had nothing but the deed ui>on which

to rely, the principle is well established (and not souglit

to be denied by us) that defendant would have no right to

use the property conveyed so as to injure another. It is,

however, as well an established principle of law, and runs

as far back into tlie past, that if appellants, in addition

to the deed to appellee, granted the right to use it in a cer-

tain way, such as conducting a slaughterhouse or a rail-

road, for instance, they could not complain of damage to

the remainder of their land because of its maintenance. In

other words, if they have granted a certain piece of land,

with a right to perform a certain act thereon, they cannot

complain of the natural and inevitable results of the per-

formance of that act, provided only, that they are not pre-

cluded from a claim for damages resulting from the negli-

gent performance thereof—and no such element enters into

the case at bar.

However, appellee can concede further, that even the

conveyance of the land, and the granting of the bare right

to flood it, might not give appellee any right to flood any

other land owned by appellants (though Ave are firmly of

opinion that it would), but appellants have gone much

further than this; they have granted the land, and they

have granted the right to flood it, and SPECIFIED THE

MODE in which it can be done, and further RELEASED

all damages to them by reason of the flooding of the land

in the manner provided. Can it be held that where appellee

is proceeding in the IDENTICAL MANNER, to perform

the IDENTICAL RIGHT GRANTED, that a grantor can
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defeat the right granted, and for which he has received a

large consideratiou, by showing other damage—by showing

that by the very laws of Nature, to perform this right

granted entails an injury to him? An injury he must have

known would result when he made the grant? Could such

a rule be laid down even if he had not released all damage?

And can it, above all, be laid down when he has, in addition

to all the above, released all damage? We must say, that

we can hardly conceive of a stronger set of circumstances

upon which to ba'^^e the principles of law for which we are

contending.

Was the right which we claim was granted, actually

granted? As the dam of the appellee existed at the time

of the purchase, a large part of the land purchased was not

(and as the evidence shows, still is not) flooded. What, in

all reason and common sense, was this land purchased for?

What do the instruments themselves show that it was pur-

chased for? What did appellee purchase hundreds of acres

more than it was flooding at that time for? For the pur-

pose of leasing it to the appellants herein at the rental of

one dollar per year? What can the following provision

mean, if it does not mean that appellants grant the right

to raise the dam and the level of the river until the land

purchased is flooded? viz : (See Exhibit B) "And the said

second parties (the plaintiffs) for themselves, and each

of themselves, their and each of their heirs, executoi's and

assigns, do hereby AGEEE TO PERMIT, AND RECOG-

NIZE THE RIGHT OF THE SAID FIRST PARTY TO

FLOOD THE SAID PREMISES BY THE WATERS OF

THE :\lISSOURI RIVER, AS THE SAME MAY BE
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RAISED BY THE DAM BELONGING TO THE SAID

FIRST PARTY AT SAID CANYON FERRY, MON-

TANA, AS THE SAID DAM NOW EXISTS OR AS THE
SAIME ^lAY" HEREAFTER BE RAISED OR lowered,

WITHOUT CLAIM FOR DAMAGE." This lano^iiage is

so plain (a?, direct and plain as the English language can

be) that it does not seem possible to us that appellants

can successfully deny what RIGHT they granted. To ex-

plain what the right was that they granted, we do not need

to use a single extra word, but merely to repeat : "RIGHT

of the first party tO' flood the said premises by the waters of

the Missouri River, as the same may be raised by the dam

belonging to the paid first party, at said Canyon Ferry,

Montana, as tlie said dam now exists or as the same may

be hereafter raised or lowered, without claim for damage."

All we ask of this Court is to be permitted to do what the

above language says we may—and for which we paid a

consideration of some twenty-two thousand five hundred

dollars. The RIGHT, we maintain, is undoubtedly grant-

ed and the law itself precludes appellants from showing

that it was their intention that in the performance of that

right, the appellee should perform another miracle similar

to the well known incident at the Red Sea—or that they

did not expect that the water would come back to a level,

when we proceeded to exercise the rights they had granted

to us. They are bound by law to have intended the legiti-

mate inevitable results of the performance of the rights

they have granted.

Upon the proposition that land cannot be appurtenant

to land, as stated by appellants, we admit that to be the
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claiiuing merely an easement in the land incidental to the

exercise of the right granted for the benefit of appellee^s

land.

All through their brief appellants keep reiterating that

they did not grant appellee the right to raise the dam. They

did grant appellee the right to raise the waters of the Mis-

souri Eiver, and they pointed out the means by which ap-

pellee might raise them, to-wit : by raising the dam ; surely

they cannot say that appellee has not acquired from them

the right to raise the dam.

We therefore insist that this Court cannot grant an in-

junction, as prayed for in this case, without enjoining us

from the performance of the rights which have been granted

to us by contract, and reversing a. principle of law which

obtains in every State and Federal Court in the Union.

They have given us the right to raise the dam—will the

Court enjoin us from doing that which plaintiffs have

said we might do?

Respectfully submitted,

E. W. TOOLE,

B. P. CARPENTER,

T. C. BACH,

E. C. DAY,

STEPHEN CARPENTER,

Solicitors and of Counsel for Appellee.
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MAY IT PLEASE THE COURT:

In the orij^inal brief, heretofore riled herein, various local

statutes are cited, and tho substance theieof is given. How-

ever, in order that tiiere may be no doubt as to that, we give

thein in full

:

Civil Code, Sec. 2207: -'Several contracts relating to

the same matter, between the same parties, and made as parts

of substantiailv one transaction, are to be taken together."

Civil Code, Sec. 1473: "A grant is to be interpreted in



favor of the grantee, exxept that a reservation in any grant,

and every grant by a public officer or body, as such, to a

private party, is to be interpreted in favor of the grantor."

('ivil Code, Sec. 4613: "One who grants a thing is pre-

sumed to grant also whatevei" is essential to its use."

Civil Code, Sec. 1250, Subdivision 10: "The following

land burdens, or servitudes upon land, may be attached to

other land as incidents or appurtenances, and are thi^n called

easements: 10: The right of flooding land."

Civil Code, Sec. 2215: "Particular clauses of a con-

tract are subordinate to its general itUent."

Civil Code, Sec. 2217: "Repugnanc\- in a contract

must be reconciled, if possible, by such an interpretation as

will give some effect to the repugnant clauses, suboi'dinate to

the general intent and purpose of the whole contract."

Civil Code. Sec. 2219: "In cases of uncfrtaint\' not le-

moved bv the preceding rules, ihe language of the contract

should be inter[)reted most strongly against the party who

caused the ui)ceri,iint\' to exist. The promisor is jiresumcd

to be such partv; except in a contract between a public officer

or bod\', as sucli, and a private pai't}', in which it is [)resumed

that all uncertainty was caused by the pri\ale party."

Civil Code, Sec. 4606: "He who consents to an act is

not wronged bv it."

Code Civil Procedure, Sec. 3136: "For the pixper con-

struction of an instrument, tlie circumstances under which it

was made, including tiie situation of the subject of the instru-
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ment and of the paities lo it, may also be shown, so that the

judge be placed in the position of tliose whose language he is

to interpret."

Code Civil Procedure, Sec. 3134: "In the construction

of a statute or instrument, the otlice of the judge is

simplv to ascertain and declare what is in terms Oi* in sub-

stance therein, not to insei't what, has been omiited, ov to omit

what has been inserted : and where there has been several

provisions or particulars, such a construction is, if possible, to

be adopted as will gi\'e effect lo all.''

Pol. Code, Sec. 3690 : '-All taxable pi"opertv must be

assessed at its full cash value. Land and the improvements

thereon must be separately assessed."'

Pol. Code, Sec. lOio: '-Members of the legislative as-

semblv and all officers, executive, ministerial or judicial, must,

before the\' enter ujion the duties of their respective offices,

take and subscribe the following oath or affirmation, to-wit:

'I do solemnU' swear (oraffii-m) that I will suppoit, protect

and defend the constitution of the United States and the con-

stitution of the stati- of Montan.i, and that I will discharge

thetluliesof m\olRce with tidelii\-; and that I have not paid or

contributed, or promised lo pa\' or contribute, either directly

or indireciK'. an\- mone\- or oiher valuable thing to procure

mv nomination or election (or appointment), except for neces-

sar\- and proper ex[)enses expressly authorized by law: that I

have not knowingh' violated anv election law of this state, or

procured it to be done bv others in my behalf: that 1 will not

knowinidv i-eceive. directh' or indirectK', anv monev or other



valuable thing for the performance or non-performance of

anv act or duly pertaining to my office other than the com-

pensation allowed by law. So help me God." And no other

oath, declaration, or test must be required as a qualification

for any office or trust."

In the case of Foster vs. Parham, 74 N. C. 92, cited by-

counsel of appellants, we desire to call the court's attention to

the distinctions between that case and the case at bar.

In the Hrst place no grant of any right to raise the water

was given. There was a bare deed of a small piece of land,

(an acre, more or less) out of what is called the lower tract.

This small piece was to be measured by raising the water 12

feet over the water wheel. It appears that in so raising the

walei" to the height specified an upper tract belonging to the

plaintiff was flooded. This upper tiact was 3^ of a mile

away and there was land belonging to a third i)art\- interven-

ing between the upper and lower tract.

There is nothing in the (opinion suggesting an\- right of

recovery in the lower tract, but it was decided that the flood-

ing of the upper tract, which was entirely separated from the

lower tract by a parcel of land owned by a third partv, was

not contemplated b\ the parties.

In the case at bar it will be noted that there is no inter-

vening tract of land belonging to some third part^• upon which

to base a conclusion, as in the Foster case, that the floodin<:

of the upper tract was not contemplated.

From the bill of complaint, paragraph W . (Tr. p. 6), it

will be seen that appellants base their claim for relief upon
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their o\\iKr>hip of lot 12 in Section 6, lot 9 in Section 6, lot

14 in Section 5, the N ^4 of N. W. ^ of Section 8, lots 3 and

4 in Section 8, lot 11 in Section 6, and lots i, 10 and 11 in

• Section 8, all in township 9, North of Range i East.

An examination of the maps in evidence will show that

Lots 9 and 12 in Section 6, are almost surrounded bv the

land the right to flood which was granted to appellee (i. e. b}'

lots 7, 8, and 10 in Seciion 6, and lot 6 in Section 5.) Lot

II in Sectioti 6 is just across the slough from land the right

to flood which was granted to iippellee (i. e. Lot 10 in Sec-

tion 6.) Lot 14 Sec. 5, Lots 3 and 4 Sec. 8, and N. y^ of N.

W. ^ Sec. 8, form part of land appearing on maps as a small

island, just south of the tract marked "Big Island" on Gov-

ernment maps. This island is just south of, and across the

slough from land the riglit to flood which was granted to ap-

pellee (i. e. lot 10 Sec. 6, Lots 6 and 7 Sec. 5), and lots i, 10,

and II Sec. 8, are on opposite side of river from said small

island. So that the tract upon which this suit is based is not

served from the land conveved, as in the Foster case; that is

to sa\ , there is no intervening land which we would flood.

We might here suggest that the ri\er would hardl\- be suHi-

cient severance to show a want of contemplation on the part

of the parties to flood the east bank, in view of the fact that

the right is granted to raise the waters on the west bank. To

raise the waters upon one bank and not raise them to the

same height upon the opposite bank also, would, of course,

be impossible.

Referring again to the Foster case: A. is the owner of

tracts I ;md 2. He makes a conveNance to H. ui which he
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sells to B. so much of Lot i as 12 feet of water over B"s

water wheel will flood. The conveyance is clearly a convey-

ance of a part or all of lot i, no more. He did not grant the

right to raise the water 12 feet, but sold such portions of Lot

I as 12 feet of water over B*s wheel might cover, whether it

be all or onlv a part of Lot i. So that in so far as the water

is concerned, it is a Mode of Measurement, nothing more. No

ricrht of floodincT or anvthir<j else is irranted with Lot i. It

is a bare deed of the land, and the 12 feet specified is to es-

tablish how much of Lot i is conveyed. Xo part of Lot 2 is

pretended to be conveved. nor is any right or easement of

anv kind conveved. It is a bare, naked grant of a certain

amount of land contained in Lot i and that amount is to be

measured bv raising a stream of water 12 feet over a water

wheel. Xo right is granted to maintain it, or ]ea\e it anv

lono-er than necessarv to make the nieasurement. The onlv

purpose of raising the \>ater, as far as appears in the instru-

ment, is to '-establish the lines." Having established the

lines, tile grantee has a bare grant of a strip of land, with no

rights of any kind attacliing to it. It is probable that the

grantor could not complain of damage done to Lot 2. which

resulted from the raising of the water as specified in order to

establish the lines, but undoubtedlv would have claim for

damage to Lot 2. if, after the lines were established, in ilie

manner provided, the grantee continued to maintain 12 feet

of water. Xo such right was granted. And such is the

Foster case. The right to raise it, is simplv to '-establish the

lines'" of the land conveyed. As soon as tliat purpose was

accomplished, defendant in the Foster case had nothing left
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those Hnes indicated. A bare deed, with no rii^ht to Hood, or

any other ri^lit attaching other than the usual rights, attach-

ing to the bare grant of a tract of land.

And so the Foster case comes within the same Criticism,

(found on page 65 and 66 of our original brief) as all of the

rest of appellant's citations.

Tile land is convened for no special purpose, and to re-

fuse to allow the grantee to use it in a manner such as will

injure other land of the grantor, is not defeating the purpose

of the grant, for the grant specifies no purpose, and where

no purpose is specified, the law holds that the grantee has no

right to use it so as to injure anolhei".

We have already in oui- original brief, treated at length

the instruments in the case at bar, and the undoubted special

purpose existing, and the appellants' undoubted attempt to

defeat the speciried purposes of their own grant, and while

we do not propose to go over that branch again, we wisli to

repeat, that in the Foster case, and all of the other cases cited

by appellants, no special purpose of the giant appears, and in

such case tlu; well known, and unquestioned doctrine: "Use

your ow:i so as nr)\. to abuse tiie |")rc)[)erty of another,'' applies.

Now, to make the al)ove supposed case correspond with

the case at bar, A would grant to B, Lot i, and while being

the owner of LdI 2, agree; to permit and iec*)gnize the right

of tlie grantee to flood Lot i, h\ the waters of the stream as

the sanu; mav be raised bv tin- water wheel, as the said water

wheel now exists, oi" as the sanu- ma\' hereafter bt; raised or
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lowered, without claim for damage. This is a grant

of a special purpose. The grant of a privilege—an

easement—a right, and until that purpose has been ac-

complished—until that privilege—easement—right has been

accomplished, we insist that the grantor cannot com-

plain; that he cannot defeat his own grant by reason of the

natural and inevitable consequences following its exercise.

The many cases cited m our original brief bear us out in our

contention, and appellants' citations do not establish a doctrine

to the contrary.

In the Foster case the c]Ged was substantially as follows,

viz:

The said heirs (of John W. Foster) in consideration of

six dollars, have granted, and do grant unto J. M. Ha3es and

A. K. Parham a certain parcel of land on the west side of

French Broad river, on New Found Creek, joining the said

heirs, and A. K. Parham's lands, the waters of a dam giving

twelve feet over the wheel to establish the lines, containing

one acre, more or less.

The court held, that this did not grant the right to flood

land three quarters of a mile distant, and separated from

plaintiff's lower tract bv the land of another person.

The court says: "The injur}' to the upper tract by the

ponding of the water was unexpected and took both parties

b}- surprise."

That was simply the naked grant of land, and not the

right to flood, except as a person may flood his own land.
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The tioocliiin was simply to determine the quantit\- of land

conveyed. The hnes could have been established without

applyin(^r the water at all. Plaintiff conveyed in a single tract

as much adjoinini^ land (estimated to be an acre) as would be

flooded by a 12 toot dam. Tiiis did not convey a separate

tract A^ of a mile awav.

The dct^d in that case was intended to convey about one

acre of land as therein generally desci-ibed. The grantees

ownetl a disconnected parcel of land 3^ of a mile distant, of

the annual rental value of $65—the said parcel presumably

being of the value of about $600. The contract was for the

sale of land and not the right to flood, the flooding being

merely a method of surveying. It is elementary that land

cannot be an appurtenance to land. If the grantees purchas-

ed a right to anything beyond the acre, it was a fee simple

ownership of the whole distinct tract. Now it would be ab-

surd to presume that the grantors intended to sell, or that the

grantees thought they were buying, for six dollars, a remote

tract of land worth six hundred dollars—(See statement of

facts in Foster case).

It would appear from the evidence of Mr. Bach (Tr. p.

420), and from Mr. Whitley (Tr. p. 342), as well, thattheex-

pression : "Also such other land as the party of the fust part

now owns on the island in the Missouri river near the above

mentioned property," as used in the release, refers to land on

the Little Island, which is immediateh' south of the tract of

land maiked "Big Island" on the Government maps.

It will be seen from the testimony of Mr. Bach (Tr. p.
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539)5 that in drafting the instrument known as the release,

which was drawn the day before the others, that Mr. Whitley

took him to task for not having inserted the expression : "Also

such other land as the party of the first part now owns on the

Island in the Missouri River near the above mentioned

propertv," and that thereupon that clause w as inserted in the

release, in the presence of Mr. Kaufman, and that Mr. Bach or

someone else then suggested that it should go in the lease as

well. It was properlv in the release because of the fact that

we desired to be released from all and every damage

which the Power Company had caused to apellants

herein, prior to the execution of the papers. It seems

to be quite out of harmony with the logic of things

to be in the lease, but as explained by the testimony above, it

was put mto the lease as above stated, which accounts for the

fact that we were seemingly leasing to the appellants that

which belonged to them. That inconsistency, of course,

appears, but when we try to apply the language to what was

called the Yello.v Island we meet a similar inconsistencv in

this: That the Yellow Island is a part of Lot 4 and had al-

ready been conveyed to us by the appellants herein, in the

deed to us, and we had already leased it back to them so that

if construed as appellants construe the clause, it would be an

absolutely unnecessary phrase. It is true that in the opening

of his argument, counsel for the appellants expressed his be-

lief that the land marked "Deegan Ranch*' on the Big Island

was the land which was meant by that expression. That be-

lief may be a very interesting matter of record, but the testi-

mony shows that the appellants never claimed that it meant
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lluit, but icstitied on the contrary, that it meant the Small

Island known as the Yellow Island.

The court below found (Tr. p. 778) that the phrase re-

ferred to land on the Island which we have termed the Little

Island, wliich is immediately south of the tract marked Big

Island upon the Government maps. There being evidence

to suppoi t the finding of the court upon t.iat issue, we assume

that this court will not disturb that finding. Consequently, as

above stated, if any injunction should be granted in this case

(as we cannot conceive there can be), still the injunction

should not read as prayed for, but should be confined to land

other than that which we were directly authorized to flood.

At the bottom of page 6 of Appellee's brief is the follow-

ing sentence, viz.: "Whether this reservation secures to ap-

pellee the right to flood adjoining lands of appellants, as a

natural consequence of flooding the leased land, it is unneces-

sary here to consider, as that right is expressly given by a

subsequent covenaYit of appellants."

The words "expresslv given" are not technically accur-

ate, for the right was not given in express terms, although

given in effect.

The thought intended to be conveyed was that the right

to flood appellants' said lands, if necessary to flood them in

order to flood the leased lands, was given bv a coven.uit in-

serted expresslx' for that purpose. This view is exjiressed in

the brief in several places, both before and after the criticised

words. The context left no doubt as to the meaning of the

sentence. H<iih the brief of appellee, and the opinion of the
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Circuit Court (Tr. p. 781 and 782), treat the second covenant

as giving the right to flood appellants' lands, not as granted

by express words, but as granted as an incident to the right to

flood the leased lands. Even if the court could make a new

contract between the parties and eliminate the second coven-

ant of the lease "B", the right of the Power Company to flood

appellants' said lands if necessary to flood the leased lands,

would be granted bv an implied covenant in the leservation

itself.

"A grant is to be interpreted in favor of the grantee, ex-

cept ihat a reservation in any grant, and every grant bv a pub-

lic officer or body as such, to a private party, is to be in-

terpreted in favor of the grantor."

Montana Civil Code, Sec. 1473.

"Another rule of general application is that the reserva-

tion must be out of the estate granted, and not out of another;

though in some peculiar cases such a reservation may oper-

ate in tlie nature of a grant from the grantee to charge upon

other premises the burden of contributing the means of enjoy-

ing what is thus reserved."

3 Washburn on Real Prop. (5th Ed.
) p. 473.

In Dyer vs. Sanford, 9 Met. 405, Chief Justice Shaw,

speaking for the court, savs:

"We have no doubt, that by apt words, even in a deed

poll, a grantor may acquire some right in the estate of the

grantee. It is not, however, strictly by wav of reservation,
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but by way of condition or implied covenant, even though the

term "reserving" or "reservation" is used. If a grant is made

to A, reserving the performance of a duty, to-wit, the pay-

ment of a sum of money to a third person, for the benefit of

tlie grantor, an acceptance of the grant binds A to the pay-

ment of the mone\-. Goodwin vs. Gilber, 9 Mass., 510. So

where a demise is made to A, reserving a rent in monev or

in service, it is not strictly a reservation out of the demised

premises; but the acceptance of it raises an implied obligation

to pay the money. So we think a grant may be so made

as to create a right in the grantee's land in favor of the grant-

or. For instance: suppose A has close No. 2, King between

two closes, Nos. i and 3, of B; and A grants to B the right

to lay and maintain a drain from close No. i, across his close

No. 2, thence to be continued through his own close. No. 3,

to its outlet: and A, in his grant to B, should reserve the

right to enter his drain, for the benefit of his intermediate

close, with the right and privilege of having the waste water

therefrom pass off freely through the grantee's close, No. 3,

forever. In effect, this, if accepted, would secure to the

grantor a right in the grantee's land: but we think it would

enure by way of implied grant or covenant, and not strictly

as a reservation. It results from the plain terms of the

contract."

A reservation bv the grantor mav be construed as an im-

piled covenant b}' the grantee.

Arthur vs. Case, i Paige, 447.

Case vs. Haight, 3 Wend. 632.

Hovt vs. Carter, 16 Barb. 212.
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This is particularly the case under the Montana Statutes,

which changes the common law rule as enunciated by some

courts in regard to the construction of a reservation.

The parties to "Exhibit B" did not choose to rest upon

the implied covenant flowing from the reservation, and there-

fore inserted the second covenant as part of the consideration

for the lease. This covenant contains words of grant, viz:

"agree to permit and recognize the right of without

claim for damage.'" This is the grant of a right without

reference to the reservation. If this covenant merely ad-

mitted what was expressed in the reservation, it would con-

stitute no part of the consideration, but the lease distinctly

states that it is made in consideration of the covenants.

"The whole of a contract is to be taken together so as to

give effect to every part, if reasonably practicable, each

clause helping to interpret the other."

Mont. Civ. Code, Sec. 2206.

If full force and effect be not given to the grant contain-

ed in this covenant, or if it be eliminated or treated as mean-

ingless, the court will in effect make for the parties a contract

which they never entered into.

The right given to the Power Co. was to flood the leased

premises to any height required to get sufficient water power

for its business.

In the case of Sweelland vs. Grants Pass New Water.

Light & Power Co., 79 Pac. 337, the court at page 341 says:

"It is further insisted that the dam has been raised in
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height so ;i>s to overflow plaintiff's land to a depth greater

than formerly, and that this should be inhibited. The

evidence probably sustains the contention as to the raising of

the height of the dam, but the grant is so broad in its terms

as to indicate clearly an intendment to confer the right to do

so. It reads, after giving the right to construct, repair, re-

build and maintain the dam, abutments, and cribs therein,

thus: "Together with the full, fiee right, liberty and privi-

lege forever to flow the waters of said Rogue river back

upon and ovei" the said land of the party of the first part at

any and all times as a result and in consequence of said dam

across said river without any damage or claim or demand for

damages upon the part of the party of the first part, his heirs,

or assigns." These terms are explicit, and do not in any way

limit the company in constructing the dam to any height it

might deem proper, in so far as the plaintiff is concerned."

The right given the appellee in this case to flood the

leased lands is certainly as broad and explicit, as the right to

flood in the case last above cited.

In the case now before the court, the second covenant

would not be plainer if read, "We, Stadler & Kaufman, agree

to permit the Power Co. to flood all of the leased land, and

to raise the dam liigh enough to do it, and we shall claim no

damages for the consequences." If the appellants, who are

the grantors of the right to flood, had desired to prevent the

flooding of their land, they would have provided against it in

the agreement, I'2.\hibit B.

Whether the words '-without claim for damaire" be treat-
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ed as a release or a grant of immunity from claims for dam-

age, they would be given the same construction, and they re-

lieve the Power Co. from any and all liabihty on account of

flooding appellants' land.

Appellants' counsel dwells largely upon the questions of

ambiguity and uncertainty.

There is no ambiguity or uncertainty in the reservation

or covenants in Exhibit B, and the counsel begs the question

in assuming that there is. An expression or clause is not un-

certain when it is plain under the ordinary rules of construc-

tion. It is only uncertain when after applying those rules

the meaning is still doubtful.

Civil Code of Montana, Sec. 2219:

"In cases of uncertamty not removed by the preceding

rules, the language of the contract should be interpreted most

strongly against the party who caused the uncertainty to exist.

The promisor is presumed to be such party: except in a con-

tract between a public officer or bod}', as such, and a private

party, in which it is presumed that all uncertainty was caused

by the private part}-."

If the grantor draws a deed, it does not follow that a

reservation therein must be construed against him. If the

grantee draws a deed, the instrument is not simply for that

reason to be construed in favor of the grantor. The court

may not change the law because a party draws the instru-

ment.

The court may not construe an instrument against a party
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in order lo create an uncertainty, and then further construe

against the same party because such uncertainty has been

created

A presumption may not be based upon a presumption.

U. S. vs. Ross, 92 U. S., 283.

Referring to the Bushnell case, counsel for appellants

in his brief, at page 60, assert substantially: First, that "he

is not able to agree vvitii the conclusion reached by that

court;"' second, that "this case is not in point here."

In the opinion in that case the court says that the deed

must be treated as a contract voluntarily entered into by the

parties, notwithstanding it was the result of an arbitration.

Man}' cases may be imagined where a person having the

right to use or occupy one lot may not encroach upon an-

other. The supposed cases of the Anaconda Mining Co.,

and the Montana Mining Co., are certainly not analogous.

The right by necessity to deposit tailings upon the land o|

another depends upon the grant or the contract. It is easy

to suppose dissimilar cases, and then prove that different laws

applv to them. It is eas}- to build up straw men and knock

them down.

It is not contended that the simple grant of the right to

deposit tailings upon one lot necessarily gnes the right to

deposit them upon anotiier. If A grants to B the right to

pile stones upon 40 acres of an 80 acre tract, that would not

ordinarily give B the right to dimip and tumble them upon

the other 40 acres.
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If in some supposed Anaconda case the company ac-

quired the right to dump taihngs on a 40 acre tract by carry-

inc- them to the top by a stream to flow upon the tract, then

any water or sediment that might flood, or be deposited upon,

the other 40 acres as the necessary result of such carrying of

taihngs, would not be cause for complaint.

The counsel loses sight of the fact that in order to flood

the leased lands by raising the dam for tlie purposes of its

business, the Power Co. was compelled to flood the other

lands of complainants. The flooding is as much an incident

through necessity, as a right of way by necessity is an inci-

dent to a grant.

Appellants' counsel says in substance: If in the Bush-

nell case the defendants, after the meadow was covered, had

built a flume and run the tailings upon the pasture land, that

case would be like the one at bar. (Appellants' brief, p. 61).

Instead of being like it, it would be the reverse.

In this case the appellants' land must be flooded in order

that the Power Co. may enjoy the right to flood the leased

land.

There is frequently a difference between ponding and

flooding, by raising the water of a stream. A person given

the right to pond to a certain line ma}- not pond beyond that

line, but he is not, in the absence of negligence, liable for

damages that necessarily result from ponding to that line.

Given the right to make a pond of a certain size he mav not

make a larger pond, and appellee never made such a claim,

and that is not the question before the court, but the grantee
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has the nghi lo flood any land necessarily flooded in making

the pond.

The case of Howell vs. McCoy, 3 Rawle, 256 (cited at

page 62 of Appellants' Brief), is not analogous. In that case

it was held that the defendant had no right to pollute the

stream, and that the deposit of tan bark upon the other land

of the i-ranloi" was not necessary for the carrvinijf on of dt-

fendants business.

The parties have never put a practical construction upon

the co\'enants in Exhibit B, inconsistent with the right of the

Power Co. to flood appellants' land.

Appellants built cattle sheds in spring of 1902, at cost of

between one thousand and eleven hundred dollars, (Tr. p.

57). The sheds were needed for the 250 head of cattle

which appellants wintered on the flooded land, (Tr. p. 72).

The sheds were needed even when the dam was raised the

highest.

The Power Co. ever since the making of the contract in

Jan., 1899, has asserted the right, and acted upon its right to

raise the dam to anv height lequired for its business.

Mr. W'hitlev in his testimony savs: "I remember dis-

tinctly stating to Mr. Kaufman that at periods of low water

we would undoubtedly resoit to flashing, ami at that time the

flooding would undoubtedly bring the level of the water to a

height the same as flood heigiits in the spring.'" (Tr. p. 341)-

The statement was made during the negotiations for a

sale and lease of the profierly. The land was flooded in



—20—

high water prior to 1902, without flash boards. (Tr. p. 324,

325). The elevation maps show that appellants' said lands

were flooded in time of high water prior to 1892 (Tr. p.

327, 328). Gerry found this flooding without flash boards

on lot 9, Sec. 6 (Tr. p. 329). The Power Co. understood

from the papers that it had the right to raise the dam as done

in 1902 (Tr. p. 322). Construction of the dam was com-

menced in 1896 and completed in 1898 (Tr. p. 318).

In 1898 dam was raised 5 or 6 feet by flash boards (Tr.

p. 318).

In 1899, 1900 and 1901, dam was raised from 4 to 6 feet

by flash boards (Tr. p. 319 and 320).

In 1902 dam was raised 7 feet by flash boards (Tr. p.

318V

The dam was raised 7 feet in 1902, because the pole line

had been completed to Butte and more power was needed.

Several thousands of horse power were needed to supply

Butte (Tr. p. 320).

This shows that the Power Co., believing that it had the

right to raise the dam and flood said leased lands and also ap-

pellants' lands if necessary to do so, had raised the dam w hen-

ever and as often as it needed increased power for its busi-

ness.

The practical construction of the parties was to the

effect that the Power Co. had the right to raise the dam as

high as it might desire, and flood appellants' said lands if nec-

essary to do so, in order to flood the leased land.
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That ilu- lease was maile for 20 vears instead of 999

years, is ikji. material. It siiiipl)' indicates that tlie l^ovver Co.

did not know how far it mi<^ht extend its business, how much

power it would need, and how much land it mij^ht desire to

flood. Tlie appellants took their chances as to how much

land would be flooded by the Power Co.

It will be seen from the evidence that C. W. Whitle}'

(mana<^er of the Power Co. at the lime of the execution of

exhibits A. B. C. ), knew that appellants owned certain lands

other than the land described in said instruments (see Tr. pp.

348, 356, 388, 399, 400, 404, and 405); it also appears that T.

C. Bach, attorney for the Company, was aware of that fact

(See Tr. pp. 421, 422, and 732); the condemnation proceed-

ings on their face advise appellee that appellants were the

owners of other land which was not condemned and which

was not inserted in the said three instruments and which is now

a part of the land upon which appellants cause of action is

based, to- wit: Lots 9 and 12 in Section 6 (see paragraph 4

of the complaint, Tr. p. 6, and see report of Commissioners,

Tr. p. 28).

The case of Simpson vs. Wabash R. Co., 46 S. W., 739, is

almost identical with the case at bar. In that case the court

says: "The license of 1883 authorized a pond covering 7

acres, more or less, of the 13.14 acres constitiiting lots 9, 10

and II. It must be assumed that both the licensor and

licensee knew, at the time the license was granted, that the

construction of a pond on lots 9, 10 and 11 would cause water

to stand on lot 13. Yet lot 13 was not mentioned in the
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license, and defendant was granted no easement as to it, un-

less it results from necessity; that is, unless the defendant

could not possibly enjoy the privileges conferred by its license

without interfering with the possession of lot 13. Under

the terms of the license, defendant is conceded to have the

right to cover 7 acres of lots 9, 10 and 11 with a pond, and,

if in so doing, the water necessarily covered the whole of lot

13, the licensor, or those in privity with him, would have no

claim against defendant. But this did not give defendant any

right to the possession of any part of lot 13. The licensor or

his grantee still owns lot 13, and although it was covered

with water, he had a right to the possession of that lot. Lot

13 was the servient estate, and lots 9, 10 and 11 the

dominant estate, so far as the water was concerned; but,

because the former had to submit to the water coming from

the latter, tliit fact gave the licensee of the latter no right,

title, interest or estate in the former, under the circusmtances

of this case. Ordinarily, the owner of the servient estate can-

not erect a dam on his estate, and thereby interrupt the

natural flow of the surface waters and cause them to stand on

the dominant estate; but that principle has no application to

this case, for the reason that the owner of the servient estate

here has constructed no artificial obstruction to the natural

flow of the waler, and because the very purpose of the ar-

rangement in this case was to cause water to stand on the

dominant estate. If the licensor had constructed, or his

grantee should now construct, a dam or levee along the east

line of lot 13, and the west (or rear) lines of lots 9, 10 and 11,

and thereby confine the waters to lots 9, 10 and 11 and
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kt.'e|> them otf of the lower ground in lot 13, or should fill up

lot 13 so as to raise its surface above the level of the water

authorized to be on lots 9, 10 and i t by the construction of a

pond on those lots, the licensee would have no claim what-

ever against the owner of lot 13 for so doing. No rights or

privileges of the defendant, under its license, would be there-

bv interrupted <u- interfered with. It would have the effect,

perhaps, of bt'iienting defendant, for it would conhne the

water to tlie lots contemplated by the license, and increase

the volume of water available to defendant, and it is water

the defendant wanted; that, too, water stored upon and ob-

tained from lots 9, 10 and 11. It is not at all clear that if, by

reason of drought, the water standing on lots 9, 10 and 11

should be exhausted, the defendant, under its license, would

have a right to go upon lot 13, and take water therefrom

which had escaped from the higher ground of lots 9, 10 and

II. So, it is not beyond conception that raising the grade

of lot 13 might, under extreme conditions, be a benefit, and

not an injurv, to the licensee. The owner of lot 13, there-

fore, has a right to the jiossession, burdened by the water wliich

naturally Hows upon it from the higher ground on lots 9, 10

and II, and increased b\- the maintenance of the authorized

dam, which ma\', but is not clearly shown to be, more than

would be the case if the dam h.ul not been constructed. Hut,

as above pointed out, if the owner, at any time, deems it to

his advantage to till up lot 13, and tliereby contine the waters

to lots 9, 10 and 11, which now ilow naturalh' from these lots
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onto lot 13, the defendant will not thereby be ousted from or

injured in any of the rights conferred upon it by the license."

Appellants, for a large and valuable consideration,

granted appellee the right to raise the dam; will the court

deprive appellee of that right because of the natural and

inevitable consequences resulting therefrom? Appellants must

be held to have known and contemplated the laws of nature.

Having granted a right to raise water at a certain point, in a

certain specified manner, they cannot be heard to say that they

did not contemplate the water seeking a level, or complain of

damage resulting from the identical carrying out of the right

granted, in the identical manner provided.

E. W. TOOLE,

B. P. CARPENTER,
T. C. BACH,

E. C. DAY,

STEPHEN CARPENTER,

Solicitors and oj Counsel/or Appellee.
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The criiiinnl brief of ;i]t]K'll;ni1s ciulcavorcd to antici-

pato, as faT as jxjssililc, the crntcTitioiis likely to lie made

l»y a])]>ell('e, and to answer tliem, in the liojie that no reply

hrief would lie necessary; lint some of the matters nu^i-

tioned in the lirief and in the (i-al arunment. part icnlarly

in relation to facts iniiimtant for the fouiM to take into

c(;nsiderat i(.n. make it desirahh' llial a reply in jM-rmam nt

f(;rm should lie prepared fnr the use of the <-oni-t.



lu the ctt'oi't to obtain the court to oive such a con-

stniction to the iustriiments forming- so important a feat-

ure of the case as would entitle the appellee, without com-

pensating- them, to flood the land of the appellants men-

tioned in the bill, in (.tlier words, in endeavoring to arrive

at what was the intention of the parties to them and

whether the instruments do carry to the appellee the right

to so flood such lauds, as a right implied in the right to

flood the lands granted,—tlu' brief of appellee says at

page 18

:

"It would appear to us from the papers them-

selves, from the laws of nature, from the situation of

the parties at the time of maldng the contract, show-

iufj that at that rcri/ time lands not mentioned in the

/cr/sr u^erc hcing floofJcd hj/ thp waters as they were

ill en raised hi/ the dam—it appears to us from each

and every one of these facts that the appellants as

well as the appellee actually knew and contemplated

the fact that if the appellee should exercise the grant

which appellants gave it, then as a matter of course

the exercise of that right would of necessity flood

other lands belonging to appellants and which were

of a lower altitude, as an incident al>solutely unavoid-

able if the right granted was exercised."

This extract from the brief expresses all that counsel

could possibly think of as suggesting that the flooding of

the lands in suit, or any lands other than those named in

the instruments, was contemplated by the parties at the

time at all.

As to the "papers themselves," they can s]M^ak for



IIk'IiiscIncs. 'I'lic cotmscl luis iii;l pointed out any hniynaiic

which cvcu hints at the Moudinuol' any lands cxccid those

iiannd in them. 'IMk iih'a that the apix'Hants owned any

ot hei' lajids even, is net as nineh as sujii^estcd in tlie ])aiic!'s.

.\s to the *da\\s (){' nattife," some attention will Ite |tai<l

to that picsendy. 'Pile statement of fact, lioweve i*, ex-

pressed in itaiies, is n(!t oidy not sn]iiM;rted l>y anything in

the Kcei'd, lint is dirictly and positively dis})ro\-e(l liy the

re('(.i(l. it is noi a fact that lands of appellants other than

those mentioiK d in the lease were hein^' tloo<1(-d at the lime

ii was execnted. Xo i-efei-<'nce is uiven to any ]»oi-tion of

the transcript sustaining the statenunt ami none can Ite

iiiven. ( )n the conliary the testimony is dir(c( and un-

denialile that none (sf these lands ever were fhntded, exce])t

diiriiii;' the l»i ief period of liiii,h water in the months of

.May or June, and then n<!t l»y any action of the dam com-

pany, lull hy the natural rise <d' the rivei-. until in the

nu)nth of Auuii^l, 1!M>2.

A less definite statement is made at ])afi(' Ki

of the hrief, where it is said thai "The c(Hulem-

iialiiu prcceediuiis show that it was sup])osed that other

lauds than tlu^si- accpiiicd hy tlu' Power ('om]»auy uii,i>lit

he damaged, and -Si'TdO were awarded for the damage to

the lauds of ap])ellants from the dam as it tin n existed

or was pr<;)i<!sed."" Tiiu'. I'nt of what sinnilicam-e is this

except the counsel desires the court to uiulei^t and that

this atnount was awarded as c(uu|>eusat ion lor daiua;Lres

to tlu' leuiaininu lands arising from their licin^ Hooded



as an incident to the right which would be acquired by

the condemnation prooeedintjs to flood the lands about to

be condemned. The counsel Mill not undertake to say

so to the court. Those damages were awarded on the as-

sumption that no water was to be put upon those lands,

the lands not condemned, but that by reason of their sever-

ance from the remainder of the tract, damage in respect

to their value would ensue to appellants and that they

would be lessened in value by reason of constructing the

dam in the manner proposed, namely, by constructing it

in such a manner as that the lands sought to be condemned

would be flooded. If the court had instructed the jury,

in the condemnation proceeding's, to assess damages upon

any theory that any of the lands not to be condemned were

to be covered with water, the judgment must, inevitably,

have been reversed.

However, by the condemnation proceedings, the ap-

pellee did acquire the right to flood the condemned lands.

But does that mean that it acquired the right to heap up

Avater on that land to a depth of fifty feet ( as is now

claimed by virtue of the instruments), allowing it at the

same time to spread itself over the adjacent lands of the

appellants, for tlie floodinf/ of which they received no dam-

ages? What would be the object, if any such right existed,

of condemning any more than one forty-acre tract? The

right to flood cfrtain tracts of land carries with it no such

significance. The counsel said in the argirment that the

gTant of the right to flood does not mean the riglit to flood



lint <,i)o i\iVo ('.{' tlic lowest elevation. Certainly not. It

liives the viiilit to tlood all of the land if the i»Taiitee cares

to (1<) so, hut he ninst do it without tloodini; ollirr lands

either of the jirantor or of a stranp;ep.

Now, as to the ''laws of irature." This oourt takes

judicial notice of the laws of nature. It knows just as

much about them as do the appellants. Does this court

know that to flood the lands mentioned in the lease would

necessarily cause the flood inii- of the lauds mentioned in

the complaint? Certainly not. A fact of which the court

does not take judicial notice must be disclosed before it

can say that the tloodinu' of tlie lower lands would neces-

sarily cause the fioodinj>' of the upper lands—the court

must know the comparative elevation of the two oroups

of lands. As a river always flows down an inclined plane,

the fair and reasonable presumption is that the lands far-

tin r u]) the river are at a hisher elevation than those

below, ?^o that so far as the "laws of nature" furnished

any basis for an o])inion on the ])art «;f <'ither appellants

or the ])redecessor of ajipelb^', they pointed to the con-

(dusion (hat tho lands Ixdow could be floode<l with()ut in-

terfering;, in any manner, with those above. An<l umloubt-

edly they can be, except that some isolated s])ots on the

lower lands toward the west, in which direction it is in

evid('nce the land rises, have an elevation lireatei* than the

lower ])a.rts of tin land above.

But there is n(> evidence that any of the parties to the

instrument knew of an\" sncli c( ndiiion i.\' affairs. It was
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stated at the argument that the dam company knew of the

comparative elevations by its "water lines." '^Counter

lines" is Avliat counsel meant. They are shown on ap-

pellee's "Exhibit x\," the l)lue print. That map was pre-

pared by IMr. McKittrick, (m a survey made by himself.

Trans., 430-437.

Mr. ^IcKittrick was a young man, who, when he tes-

tified, in the year 1904, had been in the employ of the com-

pany three and a half years,

Trans., 478,

coming tc; them on his graduation from college.

Trans., 477.

He had never been in the vicinity before.

Trans., 448-450.

So the "water lines," which were not prepared until

something less than three and a half years before 1904, did

not give the appellee's predecessor very much information

in January, 1899, as to the comparative elevation of the

lands in suit and the lands leased. But the record dis-

closes that the dam company had, at the time, (udy very

inaccurate information concerning these matters. It

sought in the condemnation proceedings, undoubtedly, to

condemn such lands as it imagined would be covered by

the waters backed by the dam. The southernmost limit

of the lands sought to be condemned mark the liood line



jis it imnuiiKMl it would lie. But wlini tlic dam was (mhi-

sti'iictcd it was lomid that the tlood line ])ass(Ml that limit

a very cousiderable distaiuo, that it extended about three-

fourths of a mile south of the island intersected by the

renter line of Sections :U and .'>2, ruuninu east and west.

Trans., 455-45r).

It was because of this condition of affairs that the dam

company was compelled to buy the additional lands em-

braced in the <leed. It was because these lands had been

flooded,—the dam haviiiii,- been completed in 1898

—

Trans., 378,

that the 1 ('lease. Exhibit (\ was executed.

In a des]iairinu < Ifort to tiud something in the recoi-d

that would disclose that the matter of floodin.u any lands

of appellants but those ])urcliased was considered by the

parties, the su]»]»lemental brief eojiies t(^stinu)ny of .Mi-.

^^'hitley to the effect that h(= told Mr. Kaufman that in

times of low water tlu'v woubl resort to flashiuu' aiul that

the wate]' would tlu n be raised to the level it attained in

the spriuii thsods. The counsel do(«>; not assunu' the re-

s])ousibility of saying- that this nieant any moic than that

the \\ater at such times woubl be I'aised over the lease<l

lands to the dejitli to which they were inundated dniiuu

th(^ spriuji; floods. Lauds all aloiiii the .Alisscuii Kiver fai*

above jbeso lauds are iiiuudateil l)y the spl-iu;l.i l1o;)ds. but



are left untouched when flash-boards are put on the dam

lii^h euoniih to submerije the leased lands.

The statement in the brief that the dam was increased

in lieiohr with the increasing- demand for power is not

justified by the record except as it applies to the raise that

actually flooded appellants' lands. The witness relied

upon, ^Ir. (lerry, manager of the company, says it was due

to natural conditions—''the flow of the riyer and tempera-

ture." The hijiliest raise made, until the floodinj?, was in

1898, immediately after the construction of the dam.

Trans., 319.

That the lands mentioned in the lease had been flooded

prior to the execution of the instruments is conceded, and

that it was the main purpose of Exhibit C to release the

dam company on account of any damages occasioned there-

by is asserted by the appellee.

See Brief of Appellee, page 17

Xow, as up to the month of August, 1902, the lands

in suit neyer had been flooded,

Trans., 62, 282,

it follows that it is not and neyer has been nrrr.^f(ari/ to

flood them in (»rder to flood the leased lands. And when

the answer ayers, and the testimony follows the language

of the ayerment that not all of the leased lands haye been

flooderl, it must be deeme<l to mean only that some isolated
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< Icvalicnis, tlie ixtont of wliicli is iiowlici-c disclosed, have

not been covered.

The attention of the court slioiihl here be called to the

fact that the Hoed line, as the (bun was oriuinally con-

structed, beino-, a.s stated 1»\- tlie witness McKittrick, about

tbree-fourtlis of a mile south of ihc island referred to, tlie

dam (•ouq)any, ])rior to tlu' month of Au,iiiist, 1002, put

thish-boards on to the height of live feet, p()ssibly six feet,

without, as shown above, Hoodin^ any of the lands men-

tioned in the bill of complaint, and that it was only when

it raised the flash-boards to the height of between seven and

( ijjht feet that the water intruded upon the lands men-

tionnl in the bill of com]>laint, liivint;: rise to this law suit.

Trans., 31S-319.

How, under sucli circumstances, can it be said tliat tlie

a]tp('llants ku< w that the tlondin<i of the leased lands would

i-esult iicccssdrili/ in tloodiuji,' those, the floodinii' of which

is com]dained of? A case is ])resented, beyond the oppor-

tunity for dispute, to wliich the languajiie of the Sii])reme

Court of North ('ai'(,liiia iu Foster vs. Parham is appli-

v'able,
—"This r( suit was not foresei u or ])rovid((l for by

tlie ])arties to the deed, and the ccuit cannot add to its

provisions."

The ai»pellee, itself, never until this character of de-

f( use was develojted by iiiiiciiious counsel, imagined that

it had any riuht \<> Mood these lands. When its nianauci"

was iufci'ined by one of the a|ii»ellanis that it was "drown-
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iuir lis out," to iiise the expression of the record, he an-

swered tliat "there was no donbt about it that the Missouri

River Power CoinpanT would have to settle" with appel-

lants for it.

Trans.. 70.

The manatier was sworn and testified, hut made no

denial of the statement attributed to him.

In this connection, a few other inaccuracies in the

statement of the facts in the course of the oral argument

and in the brief, should be adverted to.

The learned counsel who last addressed the court,

answerino- the arijument tliat the parties had put a prac-

tical construction upon their contract, the dam company

by refraininij from flooding: the remaininji- lands of appel-

lants, and the appellants by constnictinij valuable im-

provements upon them in such a position as to be flooded

if any of the lands retained were flooded, stated that the

dam company proceeded immediately to construct a pole

line to Butte. This is a little stron2i;er than the brief,

which says that within a '^reasonable" time the dam com-

pany commenced the construction of a pole line to Butte.

There is no evidence whatever in the record as to when

the construction of the pole line was commenced nor how

lon.o- it took to build it. All the record discloses is that

in the year 1902 the company was transmittinu- power over
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its ])()!(' line, ^^'ll(41lor four ycnrs is a "reasonable" time

to inslall a pole line seventy-five miles in lenmtli, is a prop-

osition on which the conrt will need some proof. Rnt

however that may be, it is evident from the lanjiuaiic of Mr.

Whitley, (|uoted abov(% that the comi^any was not relying'

with any dejirec' of confidence on its ability to ix^'t this

additional pondai^e <»T<mnd withont paying for it.

The snpplemental brief makes fnrther answer to the

argument of a practical constrnction by saying that the

cattle sheds Imilt in the sjiring of 1002 were needed for

the shelter of the 250 head of cattle wintered on the place

the following winter—its then cajtacity, as against 800 l)e-

fore it was flooded.

Trans., 72.

As a matter of fact the sheds were nseless and were

not use<l to shelter the cattle during that wint(M\ The

water stood in them to the deittli of tw(( feet.

Trans., (iS.

As a i)art of the same argnmenl in connection with

which the statement of fact first above canvassed was made,

it was asserted at the argnmcnt Ihat ap])ellants knew that

appellee's predecessin* had ''shulters"—flashbcards—on the

dam. It is snt1i<'ieii1 to s;iy llinl the record sh(!ws nothing

of the kind, nor does it show I h;it l hey had ;iny o|>|k-i'I unit \
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to know anTthino- about it. It will lie remembered that

the dam is down the river abont eight miles from their

place. There is no evidence that either appellant was ever

there, or that had he been there he would have been able

to recognize that there were flash-boards on top of the solid

masonry-—if it happened to be at that season of the year

when they were in nse.

The statement at pages 6 and 7 of the brief that the

right to flood the lands in suit "is crpres.shj given bv a sub-

sequent covenant of appellants," was conceded at the argu-

ment to be unfounded in fact.

At page 38 the brief says that "Kaufman after several

times denying that the Big Island was ever called an

island, admitted that it not only was an island, but was

known as an island." The statement appears to have no

logical connection with any argument which the brief is

following; and the matter seems to have very little impor-

tance in any way, but the fact is that Kaufman neither

denied that the tract referred to was called an island, nor

did he admit that it, in fact, is an island.

Trans., 83-84.

At pages 38-39 the brief tells the court that the wit-

ness Tooney expressed the opinion that the "main slough"
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was oiK-c the cliainicl of the river,—this in support of the

ar«»uiiu'iir that ihc h>\vt'r ]>onioii of the .Moraii hinds are

l)art of an island. It docs not t'xi>hiin that the witness

thouirht lliat niiulit have hetn the condition "a million or

two yeai*s aijo."

Trans., 591.

The hrief, at i)aiie 3, say.*;, "Saiil Lot 1 i is a ])art of

w hat is known as "Snnill Island.' " At varions places in

the l)rief, f(ir instance at i)aiie 43, the tract enibracin<»- Lot

14 is r(-feri-cd to as the "Little Island."" There is not a

wcu'd (,r line in the record to show that any one exce]it

•Indiie Hach, of connsel for the appellee, ever S(> denomi-

nated it. And yet it is mentioned as a universally aece]>ted

desii>nation, as a fact with respect to which there is neither

dcnht nor (]n(-sti(m, a^'serted in much the same way that

the very (pnstion n|)on which the whole case tnrns is

s(;lv(d. Thus, at paji'e )>, the hrief asserts that, "Tlirouuh

H (the h ase ) the Power Company aiMpiircil the riiihl to

flood all of the leased land and incidentally all of ajtpel-

lants' land that wcmld naturally he Hooded hy the raisinii'

of the dam."* 'i'lus is otfercil, m>t as a pro])(>sition to he

(lemonsti'ated. not as the view (d' couusel which they will

seek to niaintain.—hut as. a settled, indisinitalde thinii,

asserted with so much ])ositiveness that the court must

perntrce accept it. If the ]tro|>osil ion so doiiiuat ically as-

serted i^ indeed axioniatic, the remainder of the lu-ief nniiht
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have iM^on dispensed with. It would not be necessary to

repeat the proposition in the language in which it is found

at page 8, line 22, et seq., or in the following at page IT

:

"The covenant in B was intended to release the Power

Company from any liability for future damages on account

of flooding the leased land or ajtpcllfOits' said land'' (mean-

ing other land of appellants). If this was what was in-

tended it is queer the lease did not say so. When the brief

desires to convex' to the court the idea of a release of dam-

ages to the lands leased and also to other lands, it differ-

entiates by appropriate language. It is recognized that by

referring simply to a release of damages on account of

flooding the leased lands, the court would not understand

that it was intended thereby to mean that damages to any

other lan<ls were released. In order to convey that idea

to the court the brief invariably, after referring to the

leased lands, uses some expression appropriately referring

to other lands. Any yet, though the lease refers only to

the leased lands, and the release refers only to the leased

lands, the counsel desire the court to interpret their lan-

guage as though, after the manner of the brief, they men-

tioned not only the leased lands but any other lands which

would be flooded by raising the water over them to any

height whatever.

Pursuing the same policy of taking for granted the

very conclusions to be demonstrated, the brief says fur-

ther at page 17,—"A fair bargain was made between appel-

lants and the Power Company,*' meaning that the company
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Ixiiiilit niul i)ai(l for the riuht to flood lands of appellants

(Ulicr tlum those rcfcircd to in the instnnncnts. Unt did

it? Tliat is tlio (piostioii. It paid for the land it Itiniuht

only the fair niai'kct valnc, and the whole sum it ])aid was

hut tlie fair market value of the land it bouji'lit. On what

hasis ean it be claimed that it niade a fair bargain to flood

all the lands of the a])peUaiits whieh it did not buy? What

did it ])ay for such and so valuable a ri<ilit?

The assertion that it claims the ri<>ht to Hood all lands

of appellants is made advisedly, for the brief plainly asserts

what was repeated at the argument, that it acipiired tlu^

riiiht to cover the land ])urehased to (inj/ (hftth and to flood

all lands of a]>pellants lyiiiii' beneatli the level of the water

so raise<l.

Brief, 14, lines 3 and 4, 10 to 12.

Brief, 11. lines IT and IS.

An efTort is aitjiarcntly made at pa^es 1 and 2 of the

brief to jiive to the court the impression that tlu^ floodinc:

of the lands of the appellants which they did not convey

was the subject of ne^^otiation at and before the time the

insti'uments were execute<l. By rt ferrinji to the paiic of

the record fr(;m which the poiM ion of the testimony of Mr.

Whitley co]»icd is taken, it will 1m' seen that he does not

I)r('tend that the subject was evei* menti<med in the nego-

tiations. Ills testimony is not as to what ti'anspjfnl but
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he gives liis views of the meaning and import of the trans-

actions, and, as will be seen by reading the conclusion of

his direct exandnaticn at pages 348-349, gives a manifestly

erroneous interpretation of them. Rut much significance

is attributed to a remark of the appellant Stadler. It is

incorrectly ([uc-tcd in the brief at page 2. He did not say.

as there stated, '"We thought if all settled, and there would

be no more trouble afterward," but, "'No, I didn't pay no

attention to it; because we thought fliix was all settled,

and there would be no more trouble afterwards." The

witness is a German and not a perfect master of English.

He had told ab^aut having observed in the instruments the

language about "the land on tlie island in the ^Missouri

T\iver" and his remark to the effect that the appellants

would not "come dawn and claim this little island," the

island near the Deegan ranch, and AATiitley's remark that

it had better gv) in, whereupou he was asked : ''Did you

incpiire at that time as to what this particular language

meant?" It was in answer to this question that

the remark tleemed of so muj-h importance was

made. It clearly signified that the witness believed that

the understanding was so clear that the language referred

to the island hi the Missouri River that had been severetl

from the mainland as testifietl to by the appellants and by

Cooney and r)(^egan, tliat there was no opportunity for

trouble ever to arise over the meaning of the instruments

in tliat regard. It is eminently unfair to the witness to

attiilmte to him a purpose to say, or to charge him with
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liaviini' sjiid, that the apitcllaiits iiilciidcd to iiraiil any

riulit to tlcod any lands except those whicli they conveyed

or to reh ase any chiini for (hinia«»'es for tloodiinj, any hnids

other than those nientuuied in the instrnnients execnted.

The arunnient savors of an i'tV(;rt to catch at straws to

avcid a fatal eniinlfinii-.

Equally des])erate is the effort to d(^preciate hy sii2;ges-

ti(.n and innutnido an<l by referinci to the valuation made

hy the assessor, the value of the lands ]»urchased Ivv the

Power ('oni])any, in <;i-der to leave scnK^thinii as a consid-

eration for the valnahle riulit which the appellee claims

to have acquired, to Hood all adjacent lands of the appel-

lants in additinn to those it ]»urchased. Thus, at pap;e 5:

*'Th(» lariic price
(
fMo per acre) ])aid for the land, partly

hay and ]»artly swani]), shniuh and Iirnsh land, laruely in-

IVsted with nK)y(iuit(;es, in danjicr of heinii tloc.ded at any

time by the ^fissouri T\iv( r from a freshet in summer or an

ice ji'oriic in winter, and a.ss(^ssed at from |2 to |12 [)er

acre, and the low rent i)aid therefor, t(<-wit : one dcdlar jkt

y(\ar for ().*?" acres dc-'crilx^d in the {\vi(\, show that exten-

sive floodinjLi' ^vas contemi)lated.'"

rpcu what basis is the assertion made that ^'.\~-> ])er

aci'e is a "lariic ])ri<'e?" It is the pi'ice tixed by the jury

upon the lands coixh nme<l. The (>nly fonmlation for iJie

statement is in the alleged facts recited iji the <|nolation

abov(^ made. As to them, thei-e is not a syllabic in the

record showing that a s(|iiare fool of it is "swamp*" bind.

It is tine iheie aiv •«'ome sb:u;ilis n]Min it, but it will be
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noted by the map that all those traced upon it, all that the

government surveyors deemed of sufficient importance to

locate, are excluded from tlie total acreaj^e mentioned.

Some is, indeed, "brush" land, but this "brush" land is a

feature that "ives to it its sper-ial value in the cattle busi-

ness.

Trans., C^S-U, 101.

It is equally true that the land is in danger of being^

flooded in summer by the ^lissouri River. If it were not

for that fact, however, it would be comparatively valueless.

It is, in fact, flooded for a short period nearly even^ year

during- the season of high water. It is by reason of that

fact that hay grows on it without irrigation.

Trans., fi04.

As to the winter flooding from ice gorges, a witness

for the appellee testified that the land might possibly be

flooded by an ice gorge,

Traus., 331,

but there is no testimony that within the time the la,nd has

been known to civilized men—since ISfiS, it ever has been

flooded by an ice gorge, and the only time the record tells

about an ice gorge, the lands referred to were not flooded,

but the water simply overflowed into the ^loran slough.

Traus., 301,
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wliicli. MS stated, is not taken into the aeetiunt in calciilat-

inu' tlie an a (-(.nveyed.

As to the mosquitoes, the suj><»(^tion cannot l)e diii^ni-

fied by refeirinii: to it as an argument.

The only justitication h^ft for cliaraeterizinji- f35 an

acre as a "hirj^e price" for the land bonjiht, is becans** of the

assessor's valuation. The learned counsel for the ai)i)ellee,

thouiih carefully oniittin.u' to commit himself to the doc-

trine that this testimony is pertinent or projK'r, argued

that authorities cited in the brief justified its considera-

tion by the court. Direct authority to the effect that it is

inadmissible can be found in abundance.

In

San Jose vs. :\rayne, 83 Tab, 500,

the court says:

"The assessment of propertv for taxation beinii

made for another purpose, and not at the instance of

either party, and not usually at the market value of

the |»ro))erty, is not admissible as ( vidence of value in

condciiination i)r<>ceedin_iis. Lewis on Eminent Do-

main, Sec. 448; Texas, etc , Ry. Co. vs. Eddy, 42 Ark.,

527; Brown vs. T*rovidence, 5 (Iray, 85."

Tlie followinij authorities amply demonstrate the inad-

missibility of the evidence:

Virginia vs. Henry, 8 Xev., 1(>5,

rinciimati vs. ^fcDoniiall, 8 X. E., 571.
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IJailwav vs. Kell, 16 S. W., 936.

Tiukwood vs. Hawthorne, 30 X. W., 705.

Neither of the appellants had anythino- to do with the

valuation made by the assessor.

Trans,, 155.

The sngme'^tion that some inference favorable to the

ease of appellee may be draun from the recital that a

rental of Imt one dollar per year was to be paid for the

leased premises, is answered in the original brief, and no

eifort is made or can with any force be made to weaken

the position there taken.

To get rid of the troublesome juds^ment for |2700 re-

covered as damages for the severance of the lands not

sought to be condemned (the surrender of which by the ap-

pellants was a part of the agreement of settlement and may

very properly be assigned as an offset to the agreement to

lease for twenty 3^ears and regarded as the particular con-

sideration for the same), coiTusel for appellee stated at

the argument that all of the lands so damaged by the

severance had been purchased by the Power Company. On

the contrary it liought none of the lands lying west of the

"Main Slough.' On these lands were the pens, sheds,

corrals and houses which were rendered of comparatively

little value when so much of the hay land was taken.
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StarTinu with the iirciiiiscs of a ••hiru(' i>i-i(("' |»ai(l for

ilic land foiivi veil and si jmm- yaw i-cnlal as tlir soh* vnu-

sld( lariiiU f(.i' the h'as<\th(' hi-icf maintains tliat that instrii-

nu-nr.—not \ho ihno insTninicnrs considcnMl as one, cadi

ntadc in «•( nsi(h'iari(in cf rln' otlicr, and ( nc sum paid to

a])]i('lhinTs in satisfaction of all (dainis for Hoodinii' the

lands mentioned in them, past and ftitnre. and as tlie pur-

chase price of the lands hoiiiiht.—the ai»])ellee maintains

that that insri'timent, l»v its teiaiis. conveys the riiiht to

flood the lands mentioneil in th'' hill, and all othei- adjacent

lands of the apy^ellants. When that instrument was exe-

cnte<l, as stated in the oriuinal hrief, tlie (h'ed had Ikhmi

executed, < r the ])arties assumed that it had been executed.

Till y ]H'oceeded to deal with the granted lands as thoniih

they w(M'e owned hy the Power Company. The deed jiave

to the I'ower Company the riuht to Hood (or to <h> any-

thinji els(^ with) the lands deeded, ])iit it liave no riuht to

lh:(>d any other lands. This is clearly conceded hy the

a]ip(dlee. See the ]dain lan^iiauc of the brief at the to]»

of pajje «51i. The riirht which the Power Company ac(inired

hy th« deed t(! !loo<l the lands conveyed, it reserved l»y the

re.-'ervati(-n in the lease. Considering:; this (dause, the hrief

says, at pa^n' r» : -'Whether the res(Tvation secured to ap-

pellee the riuht to flood adjoining lamls of app(dlants, as

a natural cons'Mpience of flooding the leased lands, it is

unnecessary here to c(,nsider.'" 1 low (•( uld the Power Com

pany "fcscrn" the riuht to tlood the adjoininu lands if it

hail not ac<piir«d that li.uhl? It could rrstm ;niy riuht
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lliat it (lid have, it could not rexci-rc any ri<>lit it did not

possess. It is indeed unnecessary to canvass such a prop-

osition. Reference is niad(^ to the rule that a reseryation is

construed more favorably to tlie grantor,—a rule to which

attention will he paid hereafter. But construe it as favor-

ably as one may, he cannot make it operate to reserve some-

thing the orantor did not own.

It is necessary to resort to the so-called covenant, said

to be both a grant and a covenant. It is exceedingly sig-

nificant that the word ''grant" is not in it. By it the les-

sees agree to "permit and recognize the right of said first

])arty to flood said premises," in view of the fact that tliat

right ac([uired by the dam company by its deed had been

reserved to it by the preceding clause in the lease. The

counsel for the Power Company, who drafted the instru-

ment, was circumspect not to use any lanj^iage that would

or might implj^ that the riglit to fiood was then coming for

the first time from the "parties of the second part." He

did not write it to the effect that the parties of the second

part did "grant" any right to flood any lands, but used

language clearly implying that the right under considera-

tion was one already enjoyed, and of which the "party of

the first part" did not intend to divest itself. So the par-

ties of the second part were requested to agree and did

agree that they would "recog-nize" such right and "permit"

it to be exercised without claim for damage. It is perfectly

clear that this clause did not iirant a new and important

right.



Biit it is said (hat as iliai riulil already cxishd Wy

virtue of tlie icsei-valioii, the •hnise would he iue{inin!n-k»ss

were such ;i construcliou liiven to the iusi iiimeiit , and ap-

]>eal is made to the rule that siuuiticauce oujiht to he !j;iven

to all the lauLiua^^'e of an iustrunieut. That rule is well

estahlished, hut it must he applied iu reeoj»Tiition of the

fact that lauiiuaue, really redundant, is often insert!d in

an insti-uuient with a view to lireater certainty, and to

reuu-ve all douht. The idea \\as ideally ex])ressed hy the

learned couust 1 who last addresse<l th<' court, when he said

iu his oral aruuuient that this clause "would not have been

jiut in unless it .^ranted sonietliin<>- additicmal or was in-

tended to make clearer the ri<>]its of the parties." Exactly.

That is what it was intended foi*. The C(.V( nant is the coni-

l)lenient <;f the reservation. The lessor reserves the ri*iht

to flood. The lessees auree thar they will ncognize its riu'ht

to do so and ])ermit it to he d<vne without «daiui for <lama^'es.

The freipiencv with which laniiuauc havinti' the same mean-

ing as that ah-eady found therein is inserled in a contract

or dee<l is adverted io in the iuief of a])pellee at ])aii<' 10.

It is there asserti d that the w(.ids "]»ermit"* ami "recognize

the ri_i>:lit of" really mean the same thinu' in the connection

in which they are used, as they uudouhtedly do. It is

conceded at i»a,iie 11 that the words "without (laim f(H*

damaiic" weie ii's«M'ted ''•'• iinhisl lia. Whethei- the a])])!'!-

lants are riiiht in tiieir coutcntiou or wliether apjH'llee's

«daim is the coi'rect (;ue, these words aic of no elVect upon

the ri<i"hts of the jtai'lie^. Those I'iulits are exactlx' the
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saiiK as tlioy would be liati this langnage been omitted.

Tliev were inserted so the rig'lits so earefnlly preserved

to the Power Company would be put past doubt. But why

say the purpose of this language was to "make clearer the

rights of the parties," but that the clause taken as a whole

had a different purpose? Why say that you must seek for

a new grant in the so-called covenant on the theory that

a significance should be given to all the languag^e of the

contract when the draftsman is plainly inserting clauses

intended simply to emphasize? In an earlier clause the

lessor is made to "let and rent" the premises, expressions

altogether synonymous. Later on it is provided that "It

is hereby mutually agreed and understood, etc." "It is

agreed, etc.," would have exactly the same significance.

The supplemental brief makes a lal>ored argument to

prove that when a deed contains a reser^'ation, the accep-

tance of it by the grantee amounts to a covenant, on liis

part, that the grantor shall have the enjoyment of the

thing reserved. So, indeed, it does. The counsel even ap-

ply the argument and maintain, doubtless correctly, that

even if there were no "covenant" in the lease, the accept-

ance of it would operate to make the reservation practically

a covenant on the part of the lessees that the lessor should

enjoy the right '^reserved ," the right to flocxl the leased

premises. In other words, the appellee has demonstrated,

in another way, what appellants have been contending, that

the "covenant" is but an express declaration of rights which

the lessor would have liad evfni though it had not been
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inserted. Tlio authoritios cited sto|> a loiiu ^^My slinri of

d( iiioiish at iiiii lliat l»y "i-csci-viiiit" soiiict liiiiu in a .uraiit,

the uraiildi- wcaild have some i-i.iilit that he did not iictorc

])OSSCSS.

Tlic bi'iof says, ])a.U(' 10, ''T1h» covenant to rcccuiiizc the

i'i<iht of the l^owcr ('oiii])aiiy to flood lias no reference to

the reservation in tlie h'ase. A covenant to recojiinize tlie

resen-ed riiilit \v<aild he snrphisaoe, and without nieanino."

INjssihly it would, hnt if so, it is ai)])arent it wonhl not l)e

tile only snr])lnsa.ii(' in the instrninent. But what does the

covenant have reference to if not to tlie reservation? The

reservation reserv( s th(^ ri^ht to flood the leased lands.

The covenant covers these same lands. If the ai)])ellee's

ccntintion is correct, it covers other lands, hnt it cer-

taiidy covers tlnise. The brief continues: "Appellants

coidd not avoid recoiiiiizin^' th(= rio'lit reserved to tlie Power

Tonipany if they tried. They covenanted to recognize the

riiilit ]»revionsly ])einiitted and uranted in the same sen-

tence." Ilavinu "permitted*" the Power <'(Mii])any they

('(Hially (•( tild not a\'oid recoiLinizinLi the riju'ht of the Power

('om])any "if they tried." The criticism math apjilies as

well to the i iilerprct at ion of the apjx'llee as it does to that

of the ajipellants.

\\'as llic (lansc liy which the ajtpellants ajireed to '']»<m'-

III it and T-eco;L:nize the i-iuht" of tlic IN.wrr Compaiix to flood

the leased hinds inserted l(i eoiifei- upon it "somethinii'

additi(inal." oi- to "make ( leai*( i- the rights of the jiariies?"

Ifei-e is w liei'e hecomes appliealile tlie rule that an inslru-
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ment is to ho construed most strouoly against the party by

wliom it was <lrawn—the party wlio is responsible for an

ambiguity in its language. It will be remembered that the

lease and all the instruments were drawn by the attorney

for the Power Company. If it was intended that this

clause should grant s/imething additional, why did he not

draft it so that there would be no doubt about it. ^Vhy did

he not write it as the brief says at page 11 it should be

read : ''Tlie appellants (parties of the second part) hereby

agree to permit and recognize the right of the Power Com-

pany to flood the said premises by raising the dam as high

as they may desire, find fn flood anif lands otrnrd hi) the

appellants (parties of the second part) that may neccs-

sarili/ he flooded lu floodiiir/ the said leased land, without

claim for damage"?

He did not, simply because that was not the agreement.

He did not have in mind the idea of flooding any other

land. He was simply endeavoring to safeguard to his client

the right to flood the land whicli it had bought, notwith-

standing it was leasing the land, and to make sure that no

claim for danmges could be made against it on account of

so doing, and to express its right so clearly and emphati-

cally as to prevent even the assertion of such a claim. But

even if the draftsman had in iiis mind the idea of having,

by this clause, granted to the Pc^wer Company "something

additional," the appellee ought not, in view of the failure

on the part of the draftsman of the instrument clearly to

express that ''something additicnal,'' to use language such



as that (pictcil aliovc fnnii tlic ln-icf, now to In- licard to

asscit thai it a<(|iiiiT(l thai ••-•oiiiclhiiifi a(hlii ionah"

Blackstoiic says : "The iiriiiciph' of scll'-jn-cscrva-

tiou will inakt' iiu*u siitticioiitly careful not to prejudice

their own interest hy the too extensive nieanin<» of their

words, and hen^jy all manner of deceit in any urant

is av<M(lf(l ; for men would always affect andu^uous

and intricate expressions j)rovided they were after-

wards at liberty to ])ut their own construction n]ton

them.""

2 Blackstone, 8S() ( 2ud Ed. i.

Nor is the rule restricteil to deeds poll, as contended

hy appellee.

In

^ T?room's Leual Maxims. 7uA.

is the fonowinii sensilde statement of the rule:

"In like nmnn<'r with res])ect to ccuitracts not un-

der s«al, the u'eneraily received doctrine of law un-

doubtedly is, that the i)arty who tnaUes an instruiiient

should take care so to express the anuMint of his own

liability as that he may not be li(;un<l further than

it was his intention that he should be bound; and, on

the other hand, that the ])arry who rec(-iv«'s the instru-

ment and parts with his j»<>o<ls on the faith of it, should

rather have a construction put u])on it in his fav(U\

because the wca-ds of the instrunuMit are not his but

those of the otlier ]»aity."

In

Hill vs. Kin-. :: s. !•:.. i in.
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iii wiiicli wns considered a contract not unilateral, the

court said

:

"We recojinize that the party who wrote the con-

tract, made it ambiguous, and executed it in that con-

dition, must explain the ambig'uity, in order to get a

constniction in his favor. The author of the ambiguity

has the burden of explaining it when he seeks to take

the benetit of a construction favorable to himself, and

if he does not clear up the meaning beyond doubt, the

doubt must be given against him."

A little attention to the reason underlying these rules

of interpretati(m, to which both the parties appeal, will

clear up any apparent conflict in the decisions or opinions

of courts in relation to them. The rule that a grant is

construed against the grantor is not a senseless, arbitrary

rule of law. It rests upon the reasonable assumption that

the grantor drew the deed, and, if and)iguous it is so by

his fault.

3 Washburn on Eeal Property, 422 (5th Ed.),

When the rea,son for the rule fails, it no longer ob-

tains. If it should be shown that a deed was not drawn by

the grantor but by the grantee, it certainly would not be

construed against the former but against the latter.

So the distinction between ind( ntures and deeds poll,

which the appellee seeks to make, rests upon the assump-

tion that the langfuage in which the indenture is expressed

is as much that of <me party as of the other.
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The Eiiu. tV: Am. l"]ii(y. of I>;i\v sm.vs. Vtil. 17, piiiic 14,

that,

"In soinc of rile c.Mci- authorities a (listiiiction is drawn

in this resjiect between an indenture and a deed poll,

to the etTect that an indenture is executed by both par-

ties and the words are to be construed as those of both,

and in a few modem eases, in statinu the rule of con-

struction ajiainst the jiTantor, it is in terms restricted

to cases of deed poll."

And to this text is citcMl the ^fassachusetts case and

the Ivhode Island case referred to at pap:(^ 53 of appellee's

brief.

So the principle to which appellee appeals to make

the reservation in the lease "reserve" somethini; tliat the

lessor did not own, namely that a reservation is construed

favorably to tlie ;Lirant(*r cr lessor, has the same foundation.

The rule that a reservation is eou'^trucd most stroniiiy

in favor (tf the urantor rests on the assumi»tion that the

lanuuaii*' cf the rescM'vation or exception is chosen by the

person in \\]ios(^ favor the < xce])tion or* reservation is made.

17 Am. iS: Enn'. Ency. of Law, 1(>.

1)( \Iin on 1 )ee(ls, S.'P, n.

Ill the face of the fact that the lauiinajic is not the

lanunauc of the h'ssees lint of tlie lessor, the pi'inciple has

no appliration. It ,iiive< way to the basic rule that the

constructi(ui should be auainst tlie one who has caused the

ambiiiiiit^" to exist.
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Sonit misiinderstaudinii' mav arise by reason of the

arranjifeiueiit of appellee's brief at page 54. None of tlie

cases there cited as found in

9 Cye., 591,

are listed in support of the proposition that "The rule is

never applied to ^^ords which are the common language

of both parties" save Beckwith ^ s. Howard, 6. R. I., 1, from

which a quotation is made on the preceding page. All the

other cases are cited by the author in support of the pre-

ceding proposition and none of them as holding to the

principle last above cited.

Some further apparent confusion in the authorities as

cited in the brief of the parties, respectively, is readily

dissipated by attention. Appellants' original brief de-

clared tliat a large class of cases on which appellee relied

in support of its contention that any right necessary to the

full enjoyment of a grant (without regard to whether it is

an appurtenance of the thing granted ) goes with the grant,

considered grants of a "mill," a "dam," a "mill site," a

"dam site," etc. Such cases are cited in gi'eat number in

the brief at pages 22, 23, 24 and 37. At page 37, a quota-

tion is made from

Home vs. Hutchins, 51 At., (545,

tlie syllabus of which is as follows

:

"A deed conveying a tract of land with the qriM
and san-mil] sfaudiiif/ thereon trifJi 'the rifiht to kj^c

the iratrr jtoirrr (iiirl iniJl pririJrf/r on s-dirJ pi'rni'ii^rst.
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ctc.,' iiJiNC lo llic iimiilcc ;iii(l liis nssii^iis ;i I'iiilil to a

rcsci'voir situated a shortdistauci above the mill \)vo\)-

rvty and foniicd hv the constrnctioii of a dam at tJio

outlet of a lake, irlicii il 'i ppctin <J Ilia I flic mills irrrc

(If llic lime (111(1 had hccii f(n- 74 iictirs. (Ii'jkikIciiI oii

IIk use of llic rcsrrro'ir for /loircr."

Ill tile case next cited the uraiit was not of the rijuht

lo laise the dam 12 fee t, as stated, lint the riiiht to flo(Ml

so much laiul as would be flooded l»y raisiu<»' the dam 12

feet.

]?ut to return. Tt was furthei* demonstrated, as it is

believed, that the in(|uiry is (|uite a different one win n a

li'rant is made of speeitic lands l)y unites and bonnds.

Illinois, Massachusetts and New Vijrk cases were cited to

show that in sn<h ca^'es nothing jiassert exce])t what is in-

chnled within tin- boundaries ex])resse(l in the deed.

See

T^»]'i<'f of A])]tellants, ]);i;n('s 10 of se((.

Tabor vs. liradley, IS X. Y., KM), and

I'arsons vs. .hilinsiui, (IS X. Y., 02,

)!articularly, wei'e noticed. In o])])osition Ic the rule an-

nonnced by these cases a|)|)ellec"s blief cites,

^'oo]hees vs. Uuchard, ~>~} X. ^'., !IS, and

Xeaderhouse \s. Slate, 2S Ind., 2r>7.

]\u\ it will be noticed that these belong (o a middle



class of cases in which tlu^ oTant is made of a mill site

describiiiii it by metes and bonnds.

It is not our purpose to review the man}' authorities

cited in the brief of appellee. Most of them bear only

remotely upon any question in this case,—some of them

apparently not at all. For instance the case of

Hoffeditz vs. Pa. Ky. Co., 18 At., 125.

The railroad cases all siiow that dama.2jes to lands

adjacent to those condemned or oranted for a right of way,

and resulting naturally and necessarily from the use of

the lands condemned or granted as a railroad right of way,

and reasonably to be anticipated in estimating the damages

or fixing the price upon which the right of way was ac-

quired, a7id not cimoKiifinf/ to an (ipproprkition of the ad-

jacent laiuh in the same sense, and to he used in the same

manner as the lif/ht of irai/, are not recoverable. But no

case is cited to show that if a railroad condemns or pur-

chases a right of way, it may build a station or lay down

tracks on the adjacent ground because it is neeessarij to do

so in order that it may fully enjoy its grant or even because

the grant would be useless without it.

Two of these railroad cases, how(*ver, serve to exhibit

the weakness of the argument made by the appellee c(m-

cerning tlie importance of the covenant in the lease. It

covenants that the Power Company shall enjoy the right

to flood the leased land. Let us assume, even, that it grants

the right to flood the leased land. In C. R. I. & P. Jl\. Co.
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\>'. Smitli, 1 1 1 Hi., 8(>8, cited al ])-AiX*' 8(> of ai>]>('ll«'(''s In'icf,

Ijic ((tint liad iiiidcr coiisidcralion a deed ^rantiiiji; a rij^ht

of way I'cr a railroad. Tt ^^as licld dial llie liraiilor was

not entitled to recover (;n acc(ainf of tlie castini;" (>f sni(>lce,

cimUrs ;;iid a>lies on tlie remainder of liis i)i'eniises. It

was said tliat the deed liad the same elfect as wonid con-

demnation ])r(»cee(lin,iis liave had—the conrt sayinu, "the

one Ix'inii- J> \olnntary conY( yance mad(^ for ]nil»lic use

—

and the (thei- amoniit inii' 1<> Ji statntory conveyance for

snrh ns(\"

A similar (hcd was Ix^fore the conrt in

:McCarty vs. St. Tanl, 17 X. W., (llC.,

and' it was h(dd similarlv to liave exactly the same effect

as thmij^h the lands liranted for a riuiit of way had lieen

condemned for that pnrpose.

Accordiniily when the Powei* ('(tm])any condemned

the lands which it soniiht to c(;ndemn by the emineiU do-

main ]>roceedin.iiS, it ac(|iiire(l (xactly the same riiilit that

it w(/nld have •uqnired had it pnrchased and obtained a

iirant of the riuht to thnxl tho>!e lands. Did it ac(|nire the

rijjjht by those ])roceedini»s to ]>nt water on any lands except

those c(;n(lemn('d? l']ven the connsel for appellee will not

assci't it. TIk u h(tw could it ac(|nire such riuht by what

is the identical c(|uivalent a i^rant of a riulit to tlood those

lands?

All incidental dauiaiies accniiuLf to the remaindei* of

the lands bv the lleodinn- of those eondemned were eui-
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braced within tin award of |2700. If the remaining lands

were depreciated in value beeanse the standing water on

the lands condemned bred malaria, snch damage could not

be recovered. If mosquitoes swarmed in consequence and

spread over the adjacent lands no recovery could l>e had

because of it. If cattle gi-azing on the adjacent lands were

likelv to fall into the pond and l>e droAvned, no recovery

could be had. Such facts would furnish no ground for

recovery. Even as stated in

Bushnell vs. Proprietors,

if the ponding of water on tbe condemned land "should

render the adjacent land marshy and less valuable," no

new recovery could be had. All these tiling's were proper

to be taken into consideration, and, accordingly, are pre-

sumed to have been taken into consideration in the |2700

award. But let the Power Oompany raise the dam so the

water is backed but an inch ui>on the land not condemned

and a cause of action arises. Such land is by that very

act subjected to identically the same burden as is the con-

demned land and is equally appropriated. The pasition is

so impregnable that the counsel for appellee does not even

venture to controvert it. But by some strange cour^ie of

reason it api>ears to be contended that though the dam

company in acquiring the right by condemnation proceed-

ings to flood certain lands by raising its dam, has no right

to flood cither lands by raising the water above the former

''to any depth. " it does acquire such right by virtue of a
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«iTJUit if a I'iulil !( (I««)<1 Ilic hmds supposed fo Itc ((Hi-

(lenineil.

It is said Hint llic illustrations of ajiixdlaiits in rlicir

brief to ^innv that lu'ces.sity ahmo docs ii(>t uivc rit»l»ls in

lauds other than those i^^rantx'd are not apt, hecanse the

case of a simple jirant is assumed and not a gTant for a

particular i)un)ose. On the contrary it was asaunu^d that

the minin«i: claim was {^ranted with the rij»:ht to mine and

extract the oi-c from it an<l tliat the iirant to the raili'oad

company was for a i-iizht of way.

Brief of A]t])ellants. ])a,iie 41.

Tin illiisti-ations mi^Iit be multiplied. Suppose one

jirants arid but arable land, valuable only for ajrricultural

purposes, impossible of cultivation without water, and

wat( r unavailable exce])t by a ditch through the i-emaininu"

lands of the ^irantor. No rijiht to invafle tli(» other lands

of the jjrautor to construct a ditch arises. Sup])ose a jirant

of affricultural lands, a poition of which is marshy, but

which may lie drained by a dilcli throuiih the i-emaininu-

lauds fif the uT-autoi', the only availal)le course. Does the

rip:ht exist to diu' the ditch l)ecause otherwise the ui-aiit

cannot l)e enjoyed to its full jtossibilities?

The criticism of

Foster vs. Parham, 74 N. ('., U2.

i? a very weak one. App;ir<'Ully n)» to tlie time the oriuiiial

Inief of appellee was j)i-e])ai*((l. no Lii'oniid ii|>oii wliieji ihe
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cixi^v could he (li^tinguislied had heen thought of. At least

no UK ution is uiade of it—though the original brief of ap-

pellauts claimed it as a direct authority. At the argument,

however, it was suggested that the deed in that case was

not of laud for the purpose of flooding, or of a right to

flood land, Itut of a tract the extent of which was to be

measured 1\t the flc'od line created by raising the water to

the height of a certain wheel. But it is apparent that the

laud was bought for the purpose of flooding. Both parties

understood it was bought for that purpose. The language

indubitably shows that and the grant must be construed in

the light <^f the attendant circumstances. Besides the court

did not found its conclusion on any such distinction. There,

as here, the contention Ayas made that the grantee would

not be able fully to enjoy the benefit of its grant unless

he should be permitted to let the water run over the addi-

tional land,—til at the damage arose as a necessary conse-

quence of the full enjoyment of the lands granted for the

purpose for which they were granted. But the court in

effect said that if the plaintiff wanted to coyer more lands

he should have bought more.

In this connection may be noticed,

Sweetland ys. Grant's Pass Co., and

Simpson ys. Wabash,

mentioned in the supplemental brief.

In the former a rii>ht to flood lands was considered
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jiiaiit(<l !iy \]\i' i'(>ll(>\viiiii clniisc: "Toucl licr willi flic full,

fi '.'('. riiilit. liltcrly and priNilcuc, forcvci- tn How the waters

of said Ki.mic IJiv( r hack n]M»ii and over tlic siiid him! of

tlie i)ai'ty of the tii-st ];art at an.v and all times as a i-csnlt

aiid conseiiuence of said (hnn across said riv<'r withont any

daniajies or (h'lnand fcr daina}2:es upon the ])art of the i»arty

of the first ]»art, his heirs or assii>ns."* The complaint was

that the water had liei n put n]>on th( land to a j»;reater

depth than the dam company had been wont to flood fh(,»

land. But apparently that dam company never went to

the lenj»tli of claiminp^ that it had the rijilif to flood other

lands of the ^rantor l)y increasiuji' the de])th of the water

over those specifically mentioned in its deed.

In the Sim])Son case the riiiht to ])nf water on lots of

very tiiflinu- area was siranted and it ran over on to anoflK^-

small lot adjacent, which was at a lower level than the

fornu'r. As the very uronnd work of the decisicm the conrt

says

:

•'It must lie assumed that hoth the licensof and

licensee knew, at the time the license was j>Tanted, that

tin cc.nstrm tion of a ])ond oti lots <), 10 an<l 11 wotihl

cause water to stand on lot 18."

It has, it is helieved, been demonstrated that in this

case any assnm]tion that the parties knew that to Hood

the leased lands would llocd tlmsc mentioned in the hill

would not (idy not he founded on any facts ylmw n l>y the

ncOKi, hut is not admissilile in \"ic\\ nf the fads (liscii)sed

hv the re<'ord.
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Iii the ori.ninal brief of appellants it was urged that

if the position of appellee is correct, the same ri^rht now

claimed hx it to flood adjacent lands wonld exist if the

Power CompanT liad lum.uht only forty acres instead of

over six hundred and that it acted most foolishly, from a

business standpoint, in buyinor no much land. Possibly

some criticism might be made of the spirit in which ap-

pellee assumes to answer this aroument at pages 51 and 52

(>f the brief. Four separate replies, each apparently

deemed sufficient in itself, are made.

"1. It is not conceiYable that appellants would

hare been idiots enough to sell 40 acres or one acre of

high land at -135 per acre, and give appellee the right

to floiMl it by raiding the dam to a sufficient height to

do so."

This is simply a rather indelicate accusation of dull-

ness on the part of anyone not accepting the remarkable

theory of crmnsel for appellee. It is no answer to the

argument made. It simply begs the question. It assumes

that which is to be demonstrated, namely, that by obtain-

ing the right to flood 40 acres, the Power Tompany would

have acquired the further right to flood the whole countiw

by covering the particular 40-acre tract to any depth de-

fiired. The imputation of idiocy against all mankind dis-

puting such a contention would leave coimsel for appellee

with a distressingly small minority. It is not overlooked

that the statement quoted assumes that the appellants sell

40 acres and jiive appellee the right to flood it. But it is
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snl>init((Ml that wliat* vct ImikI in tlir vallc.v llir 1*(;\\«m- Coiu-

|»aiiy l)iMi<ilit tlicy had the riuiit l<> thxid. If one buys a

farm, docs it a<ld an.vtliiiiij, to tlic jiraiit to say that lu' may

cultivate ami raise cioits on it, or hnild a house on it? If

he buys a mine, that he may mine and extract tlie ore from

it? It may lie fairly assumed that before the l*o\ver Coni-

])any beiian condeujuaticn ]n*oce(diii^s it son<i;ht to buy

the land to be flocded by it, and one man sidls his fai-m

ontri.nhl. Another, thinkinji' perhaps that h<' mi^ht raise

a little hay, notw ithstandinii tlie t1(>odin;n-, or that ])ossibly

the venturi would in a few yeais ]»r(ive a failure, sells the

riuht to tlccd his land. Did the Power ('(unpany lid

any more or ,iii'(Niter riiilit by the lattei- iirant than by the

fornu'r?

But, as sta1e(l, the <|uestion is not answered at all.

Why did the IN;wer ('om]>any buy just exactly ():i7.42

acr« s, b'inu all that ai)i)enants owned east of the "^fain

Shai.uh" at the time cd' the tiial in the (•on<lemnat ion pro-

ceedinus? \V\\y did it net content its(df with buyiuiLi the

lamls it sought to condemn? ()ririt is a nuu-e sat isfactory

way (;f (-.\]>ressin<2,- it, the ri^lit to tloid the lands it scmulit

to condenm? If the jMircdiase (d' that ri_i2,ht uave tin riulil

to flood all olliei lands that would be flocdid by eoveriiiu'

the lands sought to be condeinn.ed Id (Ihi/ (l(j)lli. why buy

any more bnwls (»i* llic i-iiilit l<: tlood any nn^re lands? We

are a^ain brouiiht s(|narely np against the necissity of the

apjK'llee's <leiiionst ral i nii thai liy the r(Uideinnat ion ju'o-

ceediuLis, by which it woidd lia\c ac(|uirc(l. as i>y ^ranl.
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tlu ri^lit to flood the lands soiight to be condemned, it

\^ oiild have acquired the right to raise the water over those

lauds to any height and allow it to submerge all other lands

of appellants.

But to pur.^ue the inquiry a little further. Why did

the Power Coiupany stop in the purchase with the lands

east of the "Main Slough"? AA'hy did it not buy the lands

west of the slough which it now seeks to flood? The answer

is plain. It had not thought then of flooding those lands.

It bought all that it then thought there would be any occa-

sion to flood. It has mn\ advauccnl its flood line something

like a niile b(\voud that for which it then made provision.

"2. If appellants had received |22,500 from ap-

pellee for the 40 acres, or one acre of high ground,

and given appellee the right to flood it by raising the

dam, the bargain would have been very much like the

one made."

How would it? If the price paid for the -laud was

vastly greater than its apparent value, one would be

prompted to look f(tr some agreement giving rights other

than rights in the very land purchased. This statement is

a repetition of the mosquito argument. It assumes that

there was some gross discrepancy between the amount of

money paid and the value of the land purchased, withcmt a

syllable of evidence to prove it, and the jndgmeut in the

condemnati<.n proceedings contradicting it.

"3. The consideration for the land has something
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todo with (Iclcniiiniiiu wluil was conteinplated by (Ik'

parties."

Undoubteilly. Having paid cxnctlv tlic market price

for the lands it bought, the inference is that its riglits are

confined to those lands.

"4. When a valid contract is made it is not a

question whether it is a good or bad bargain for either

party."

This answer is as logical as anv of the others.

There is a complete and perfect solution by the record

of the (piestion arising out of the language inserted in ink

ill the lease and in the release, not adverted to in the orig-

inal brief, and occurring to the writer for the first time

wlieii, on i»(istiiig the map at the argument, tlu' fact ob-

tnided itself that Kid acres in a c(nii]»act body near the

center of the "Hig Island" never did belong to a])pellaiits

and that the Power ('om]»any had ]Mircliased it from the

owners. These tracts are \j>is 1. 2 and <» and the t^. E, ] of

the X. !<:.
I
(f Sec. C.

I>y refeT'rinii to the bine print map. ]»repared by the

engineer of the i;pj>ellee and introdiiciMJ in cvidem-e by it,

the court will obsei-Nc that the iiurtliernmost eighty was

ac(piired by deed from V. Staiibacli, l)ccember l.'{, 1898,
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as recitecl on tho map. While the map recites the execution

of deeds to the lower eijrht from I. Hall at a time later

than January 11), 1899, it is probable that the Power Com-

pany had a contract for its purchase. Such a conclusion

would seem likely from the fact of its acquirinii' the

laud all around it,—all of which would be valueless to it

without the Hall land. Rut however that may be, at the

time of the execution (^f the lea><e and the release, the Power

Company did own the Staubach land situated on the "Bis:

Island," and near the property specifically described in

the lease and in the release. The fact that appellants had

not owned ihcsc tracts fully explains how it happened that

they are not mentioned in the deed, hut are mentioned in

the lease and in the release. It is true the "Bi"- Island'' is

not an island, nor is it in the Missouri River, but it is quite

as much an island and quite as much in the Missouri River

as are any portion of the ^Foran lands. The desijniation

of that body of land on the jyovernment map as the "Bis;

Island"" excuses the form of expression used in the instru-

ment. The Staubach lands, accordingly, answer every re-

<iuirement of the case. They fit the description exactly.

They fit it as the Moran lands do not because the Power

Company never did own any lands on the island denomi-

nated by Judoe Bach the ''Little Island." But even if

they fit the description only equally well,—that is if the

description is as applicable, points as clearly to the Stau-

bach lands as to the ^loran lands,—th( defense of release

as to the latter is, of course, not nmde (mt.



-43-

Thesfntrnuiif iiijidrin t iic oi-iiiiiml liricf <!' niiixllmils

il>nt llic l:m<iu;i,u(' of (lie rchNisc, "also llic land on the

i>;l.'nHl in till' .Missouri IMvcr near sai<l alxivc mcnt ioiicd

pD jirrlv," ivfcis, oliviously, lo the same laud as Ilic lan-

liiiajie ()f,tho lease—"also sindi oilier land as tlu' |)art v of

tlie first part now owns on the island in tlu^ .Missouri Ifiver

near the nl)ov(^ mentioned property," is dispntiNl in the

brief of appellee, at pa«j:e 43, evidently n]H)n the theory that

it is not safe to allow to jio uncontradicted anythinj'' as-

serted by counsel for appellants. Vov the brief lias been

lain riuj> to demonstrate and continues in the effort to

den)onstrate that they both refer to the ^loran lands. No

attempt is uiade to c(invince that the one expression refers

to one certain tract of land and the other to another and

different tract. Nor is the court advised how it would be

])osyible to refer the one expression to one tract and the

other to another tract.

In the oriiiiual brief an unusual nuudxM- of errors,

tyjjo^raphical aiul otlier\\ise, occurre<l, <lue to hurry in

the preparation. As the idea intended to be expn^sed is,

in uu)st instances, obvious, no atteuii)t at correction is here

UKide excei)t it is su«i'j::ested that at line 1!). paiic 1(1, the

word "islands" should be I'cad *dauds."
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Tlie appellee has the right, under the Act of Congress,

to maintain its dam across the Missouri, a navigable river^

hut it has no right to flood the lands of private owners

thereby, without compensating them. The obligation to do

so was a condition of the exercise of the right accorded

them by the government, and that obligation it ought not

to be permitted to escape on any pretense and certainly

not on any grounds disclosed in this record.

T. J. WALSH,

Solicitor for Appellants.

T. J. WALSH,

Counsel for Appellants.
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IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT

LOUIS STABLER and LOUIS KAUFMAN,

Appellants,

vs.

MISSOURI RIVER POWER COMPANY,

(A Corporation),

Appellee.

PETITION FOR REHEARING.

To the Honorable, the Judges of the United States Circuit

Court of Appeals for the Ninth Circuit

:

The Appellee respectfully petitions this Honorable Court

to grant a rehearing of this case on the following grounds

:

1. This Court appears to have misapprehended the con-

tentions of Appellee's counsel as to the proper construc-

tion of the lease and release set forth in the pleadings.

2. This Court apparently failed fully to consider the

language of said lease and release and to apply in the con-

struction thereof certain well established legal principles

applicable thereto.

3. Some material testimony on behalf of Appellee seems

to have escaped the attention of the Court.



The grounds upon which this petition is based are more

particularly specified as folloYVs:

1. The Court in its opinion says : "It is a rule of con-

struction that the words of a reservation will be construed

most strictly against the grantor and most beneficially

for the oTantee." The lease and release under considera-

tion were executed in January, 1899, at Helena, Montana,

between parties who were citizens and residents of the

State of Montana ( Tr. p. 44 ) and concerning real property

situate in said state. Section 1473 of the Civil Code of

Montana, in force since July 1, 1895, is as follows: "A

grant is to be interpreted in favor of the grantee, except

that a reservation in any grant, and every grant by a public

officer or body, as such, to a private party is to be inter-

preted in favor of the grantor."

This section of the Civil Code of Montana, was adopted

from California in 1895, and is identical with section 1069

of the Civil Code of California. The last named was in-

terpreted by the Supreme Court of California in 1892 as

follows : "A reservation in a grant is to be interpreted in

favor of the grantor, and the general rule is that if two

parts of a grant as irreconcilable, the first prevails. Civil

Code sections 1069 and 1070." Martin vs. Lloyd, 29 Pac.

493, 94 Cal. 203. The language of the Supreme Court of

Montana in reference to another adopted statute is appli-

cable here, to-wit : "This statute was adopted from Cali-

fornia, and the interpretation it bore in that state when

adopted is controlling."

Sharmon vs. Huot, 20 Mont 557, 52 Pac. 599.
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Several other ^fontana decisions are to the same effect,

and the rule is one of general recognition.

Willis vs. Eastern Trust & Banking Co. 1G9 IT. S.

807.

Henrietta :Mining & Milling Co. vs. Gardner, 173 U.

S. 130.

The California Supreme Court in a recent case has given

an interpretation to said section 1069 similar to that given

in ^lartin vs. Lloyd, supra. "Exceptions and reservations

in grants are to he interpreted in favor of the grantor.

Civil Code, section 10G9; Code Civil Procedure, section

1864." Sears vs. Ackerman, 72 Pac. 172, 138 Cal. 586.

The authorities cited by the Court in support of the

rule that the words of a reserevation will be construed

most strictly against the grantor'' are from states having

no statute similar to section 1473 of Montana Civil Code.

They recognize the common law rule wliich has been

changed by statute so far as ^lontana is concerned.

If the second covenant in the lease be treated as giving

only what appellee is entitled to under the reservation,

the construction of exhibits B and C hinges upon the inter-

pretation given to said section 1473. When it is estab-

lished that a reservation in a grant is to be construed in

favor of the grantor, it follows under the authorities cited

in the supplemental brief of appellee, that the right of

appellee to flood appellants' other lands by raising the

dam was given throuirh an implied covenant arising from

the reservation. If this view is correct, the right of ap-

pellee to flood other lands than those leased is given by the

reservation alone. i
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The Court, with the voliirainous printed matter in this

case before it, obviously overlooked this provision of the

Montana Civil Code, and was thus led to a construction

of the so-called lease probably different from the construc-

tion which the Court would otherwise have put upon the

instrument.

2. The Court as appears from its opinion entirely over-

looked the word "permit" in the covenant which follows

the reservation clause in the so-called lease, and treats

the covenant as surplusage. The Court says: "The ex-

tent of that reservation, whatever it is, is not enlarged by

the answering covenant of the lessees in the lease." It

is our contention that under well established rules of con-

struction some meaning, if possible, should be given to

every part of the instrument. "To permit" is defined in

Century Dictionary as follows : "To grant leave or liberty

to by express consent ; allow expressly, give leave, liberty or

license to." In Webster, "to permit" has, among other

synonyms, "to allow, let, grant, consent to." In the in-

strument in question to word "permit," to have any force^

should be held to have the meaning of gTant or license.

Assuming the Court to be correct in its interpretation of

the reservation clause notwithstanding the ]Montana Stat-

ute, the additional meaning of which it is susceptible

should be given to the covenant. Omitting words that

do not affect the meaning of the words "to permit," the

covenant would read as follows: "And said second par-

ties * * * * do hereby agree to permit * * * *

said first party to flood said premises by the waters of the

Missouri River as they may be raised by the dam * *
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as the said dani now exists or as the same may be hereafter

raised or lowered, without claim for damage," showing

plainly that the appellants intended to make a grant of

the right to flood the leased lands even though their own

lands were thereby flooded. The appellants are the gran-

tors in the covenant and the covenant is to be construed

in favor of the Appellee.

If a liberal construction of the reservation in favor of

the grantor be not given, or if such construction be not

sufficiently liberal to give to appellee the right to flood

appellant's adjacent lands, then certainly the covenant

which is in the nature of a grant from appellants, should

be constiTied with sufficient liberality to give it some mean-

ing beyond that of mere repetition. The word "permit"

should have the force and effect of "grant" inasmuch as

it is susceptible of that meaning. Giving to "permit"

that force and effect, the covenant grants to appellants the

right to flood the leased lands and any other lands of appel-

lants that may necessarily be flooded in flooding the leased

lands. This would be a construction in favor of the gran-

tee, instead of in favor of the grantor as made by the court.

3. The Court seems to have overlooked the contention

of Appellee that the covenant before referred to is the af-

firmative grant of a riglit to flood the leased premises

and carries with it whatever is essential to the enjoyment

of the grant. The principle contended for in this case has

been enunciated in many cases and attention has been

invited particularly to Bushnell vs. Proprietors, 31

Conn. 1.57, and Simpson vs. AA'abash K. Co., 46 S. W, 730,

as applj'ing the prin(i])le lo cases similar to this.
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4. TLis Court haying round from the language of the

instruments that the land owned by the Appellee on the

island as referred to in the lease, is the same as the land

on the island as referred to in the release, for the purposes

of this case, it is immaterial which the island is, or where it

is. The right to flood it is given. There is no ambiguity

in the instruments, and the well established principle ap-

plies that when the right is given to flood certain land this

right carries with it as an incident the right to flood any

other land that may necessarily be flooded in flooding the

granted premises.

The Court seems to have overlooked the rule 1st, that

the execution of a written contract supersedes all oral

negotiations concerning its matter which preceded or ac-

companied the execution of the instrument, and 2d, that

the language of a contract is to govern its interpretation,

if the language is clear and explicit. If the right to flood

certain land carries with it the right to flood adjacent

land of the grantor, if necessarily flooded in flooding the

granted land, it is immaterial upon which island land was

leased or released, and so far as the construction of the

contract is concerned it matters not whether the minds of

the parties met or did not meet as to the "land on the

island." Retain or expunge any and all reference to the

island, the construction of the contract would be the same.

5. In the opinion (construing the lease) the Court says

:

"If it had been the intention of both the parties to that

instrument that other lands might be flooded, it is reason-

able to assume that that intention would have been ex-

pressed in words." In this statement the Court seems in-
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advertently to have reversed tlie rule that applies to the

construction of orants and releases. In this case the Ap-

pellants are by their covenant the grantors of the right to

flood, and the releasors of damages caused by the flood-

ing. .V gi'ant is construed against the grantors, and a re-

lease against the releasors. Whatever passes as an inci-

dent to the grant passes without mention. Whatever is

necessary to the enjoyment of the grant is granted without

mention. So t!ie right to flood Appellant's .»ther lands, if

snch fl'.d'^lini: were necessary to flood the leased land, was

given by the lease unless expressly excluded. It follows

that if it was iiie intention of the parties to the lease, so

far as tlie grant in tlie covenant is concerned, that oui.v tlie

leased land f-liould be flooded, that intention would have

been expressed in the instrument. Several authorities as

to the construction of grants and releases are to be found

in Appellee's brief, and it seems unnecessary to repeat

them. The parties contract under the law and tlie law

enters into and forms part of the contract, and a party

may not be permitted to say that he did not intend what is

directed or implied by the law. The executed instrunien'.

shows wluit was intended and contemplated by the parties

and may not be contradicted except when a case for reforn\-

ation of the contract is presented, although in cases of

d>ubt the circumstances under which the contract was

made may be shoAvn. The Court lays stress upon a casual

remark of ^Ir. Gerry, when told by Mr. Kaufman "they

were drowning us out," that "there was no doubt about

it that the Missoun Kiver Power Company would have

to settle with us for it." Now, it seems plain to the Ap-
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pellee, and worthy of consideration by the Court, that any

casual remark by ]Mr. Gerry, who was not connected with

the management of the plant until long after the lease

and release were executed, cannot have any bearing ujwn

the intention of the parties at the time the instruments

were excuted, or alter the legal effect of those instruments

or bind the Appellee in any way.

6. In referring to the circumstances under which the

lease was made, the Court evidently overlooked the testi-

mony to the effect that the judgment of the Court based

upon the finding of the jury was questioned in proceedings

for a new trial. Record, p. 699-700 et seq. A settlement

was had and the papers, known as the Deed, Lease and

Release, were executed pending the determination of the

motion for a new trial. So the value of the land cannot

be regarded as adjudicated at |35 per acre or the damages

by severance at |2700. When the larger tract, including

the condemned tract, was sold to Appellee, there is a

reasonable presumption the sum of |2700 was thrown off

by Appellants, because there were no damages by severance

that were not covered by the sale of the larger tract of land.

It is certain that by the execution of these instruments both

parties thought that the entire question of land flooding

by the dam had been permanently settled. Tr. pp. 348 and

671.

The instruments are clear and explicit, and must speak

for themselves. Previous negotiiations and controversies

may not be permitted to alter their plain language, or

establish a different intent by the parties or either of them

from that which is implied from the language of the instru-
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ments. So whatever disposition was made of the .f2700

item is immaterial, and appelh^e is entitled to any right

that may be implied from the instruments under considera-

tion.

7. In the opinion by the Tourt, it is stated : "It is a

circumstance to be considered in this connection that im-

mediately upon the execution of the instruments the dam

was raised so as to flood considerable portions of the leased

lands, but not the lands of the appellants lying above the

same, and was so maintained for three and one-half years

and until August, 1902, when it was raised to its present

height." It is thought by Appellee that it is now worthy

of consideration by this Court, whether in construing the

contracts it did not give undue weight to the fact that

Appellee in conducting its business, did not require a large

increase of water power prior to 1902.

The delav in raisng the dam until 1902 is no indication

that Appellee did not claim the right to raise it. That

right is clearly given by the lease, so far as Appellants are

concerned. The testimony on tlie contrary does indicate

that Appellee raised its dam when it was necessary to sup-

ply the demand for electrical power. Tr. p. 320.

The contingency of raising the dam was specially pro-

vided for by the lease. If Appellee had not found a largely

increased market for electricity the contract would have

been entirely one sided in favor of Appelants, but in any

event it was a fair contract deliberately entered into after

long negotiation, and should be carried out as the parties

made it.

8. Near the end of its opinion the Court says: '^It is
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not conceivable that the appellants intended by the inter-

lineations thereafter made just before the execution of the

lease and the release to change the whole scope and tenor

of their contract; or that they ever intended as the con-

sideration for the lease which they obtained, not only to

relinquish all their claim for damages then accrued, but

to submit the whole of their remaining land to the use of

the Helena Water Company and to grant it the right to

flood the same to any desired depth."

Appellee desires the Court to take under further consid-

eration the matters upon which the foregoing quoted state-

ment may have been based. 1st, because the scope and

tenor of the contract were not changed at all, nor were

the negotiations resulting in the contract changed by the

interlineations, except that a little more land was leased

without any increase of consideration from appellants.

2nd, because after eliminating immaterial testimony, and

construing the lease and accompanying instruments ac-

cording to their plain language, and deducing therefrom

the intent which may not be disputed by the parties, it

might appear to the Court in the light of the authorities

presented, that appellants intended as a consideration for

their lease that Appellee in conducting its business should

have the right to flood not only the leased land but also

any other land of appellants adjacent thereto and neces-

sarily flooded by flooding the leased lands.

There is one other point to which we desire to call the

attention of this Honorable Court. It appears from the
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complaint (Tr. p. 7) tliat at divers times since August 1,

1902, the Defendant, by means of constructions placed

upon the top of said dam raise<l the waters of the river.

The complaint herein was filed April 14, 1903. (Tr. p.

10.) Appellants knew of the reusing of the waters in the

summer of 1902. (Tr. pp. G2, 65 and 60.) They knew of

the flash boards at that time. (Tr. pp. 70-71.) The

parties had a great many talks about it. (Tr. p. 71.) De-

fendant had built a pole line to the City of Datte, Mou-

tfina, furnishing some thousands of horsepowei. (Tr. p.

320.) And so the evidence which is not disputed *ii any

way sll^'^^s that before this suit was brought. Aj)j)('llee

spent thousands of dollars in constructing its pole line to

Butte. After the pole line was completed a ad Apjiellee

has entered into contracts to supply mines, concentrators,

smelters, etc., appellants seek an injunction, the efl'ect of

which is to stop this great public enterprise, caa.se tlou-

sands cf dollars loss to Appellee, close mines and smelters

in Butte, throw laboring men out of employment, and

cause great and irreparable mischief. Under t])ese facts,

it is contrary to the principles of equity to grant an in-

junction, but a party will be left to him rcmcdv at law.

There is nothing to show that an adequate remedy in

damages i-nnnot be awarded.

We cite tlu following authorities establishing tli(^ prin-

ciple of (<ni'iy above stated:

"The act^ .omplained of in a bill for an injunction to re-

streain tlcfcndants from proceeding in the er<*i.tion of a

dam, digging a trench, and diverting and using the water

< f a sertam for the purpose of supplying locon-.otive and
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stationary engines on an inclined railroad, Avere begnn May

19th and compainants had notice thereof on May 22nd,

On May 28th an attempt was made, with the assistance (

f

a peace otificer and some others, to take possession of the

land and expel defendants, but without success. Com-

plainants notified defendants not to proceed with the ^^'()rk,

hut took no further action until the filing of the hill on

June 2jt]i. In the meantime the dam was built to the

height of eight or ten feet, a trench dug across complain-

ants land, and the waters of the stream conducted to the

reservoir on adjoining land, whence it was conveyed

through pipes to the engine house. The only act remain-

ing to be done was the laying of pipes in the trench and

filling it up. HELD : That, the acts complained of being

practically COMPLETED before the bill was filed and

that complainant's standing by after notice of the com-

mencement of work until all the substance of the injury

had been completed, had forfeited their right to such in-

junction."

Baring v. Erdman, Fed. Case No. 981.

This is identical with the case at bar. Here the work

is completed, and Appellants stood by a much longer time

than in the above case, nor does it appear that Appellants

made any effort to stop it, as in the above case. Morj-

over, the Court should take into consideration the relative

irreparable damage which would result by the granting of

the injunction on the one hand and its refusal on the

other. It cannot be doubted that the damage resulting

from the granting of the Injunction would be great and ir-
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reparablo, wlieroas the (lainajjc by the refusal thereof is a

mere pittance compared therewith, for which a remedy at

law exists, and tliere is no snj?j;estion of insolvency or in

ability on the part of Appellee to pay.

Day vs. Candee, Fed. Case No. 5676.

"Where by grantincj an injunction there would be

greater prohahilitij of producing incalculable mischief than

there would be (^f preventing it, neither an absolute nop

conditional injunction ought to be granted."

Harley vs. M. O. P. Co. (Mont.), 71 Pac. 407.

"There is nothing in the evidence adduced by the plain-

tiffs to warrant tlie issuance of an injunction. At best, it

does not disclose anything further than an unlawful entry

upon Plaintiff's premises, for which adequate redress could

be had under the action for damages. It does not appear

that the defendant Gemmel is insolvent, or that his opera-

tions, as conducted by him upon the premises, tend in any

way to destroy or materially injure the substance of the

estate. There is nothing in the facts presente<l to dis-

tinguish this case from that of King vs. Mullins (decided

at the present term) 71 Pacific 155, and we think that

case conclusive of this."

In Parker vs. Winnipiseogee, L. C. & W. Co., 67 U. S.

(2 Black) 545, the Supreme Court of the United States, in

refusing an injunction, very similar to the injunction

sought in tlie case now before the Court, say: "If the

evidence be conflicting and the injury doubtful this ex-

traordinary remedy shall be withheld. 3 Paige 210; 1
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CoQper's Sel. Case 333; 3 M & K. 169; 5 Met. 8; 9 Gill

& J. 6GS; 3 J. C. E. 282; 1 Dev. Eq. E. 12. If he lias been

injured, his injury can be ascertained and fully repaired

by damages in an action of law. A jury is the tribunal

provided by law to determine the facts and to fix the

amount, and they can best perform this duty. THE
FACT THAT OTHER PROPEIETORS HAVE BEEIS

PAID BEARS UPON THIS POINT. S E. L. & E. 222,

223. The appellant can have no standing in a court of

equity until he has laid this foundation for relief. This

objection is fatal to the case. We decide nothing else."

In the case at bar it is shown that other proprietors have

been compensated; in fact that these very proprietors have

been compensated for other lands, injured in identically

the same manner.

Mantle vs. Speculator Co. (Mont.) 71 Pac. 665.

"Is plaintiff's right to an injunction barred by his

laches? With reference to this subject the authorities

seem to be quite well agreed upon this general rule:

"Where a party seeks the intervention of a court of equity

to protect his rights by injunction, the application must

be reasonably made, or the rights may be lost, at least so

far as equitable intervention is concerned. It is a rule

practically without exception that a court of equity will

not grant relief by injunction where the party seeking it,

being cognizant of his rights, does not take those steps to

assert them which are open to him, but lies by and suffers

his adversary to incur expenses and enter into burdensome

engagements which wmlld render the granting of injunc-
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tion against the completion of his undertaking, or the use

thereof when completed, a great injury to him." 16 Am.

& Eng. Enc. Law (2nd Ed.) 356; Willard vs. Wood, 164,

U. S. 502, 17 Sup. Ct. 176, 41 L. Ed. 531; Johnston vs.

Standard Mnfg. Co. 148 U. S. 360, 13 Sup. Ct. 585, 37 L.

Ed. 480 ; Penn. M. L. Ins. Co. vs. Austin, 168 U. S. 685, 18

Sup. Ct. 223, 42 L. Ed. 626."

N. Y. City vs. Pine, 185 U. S. 93.

"If the plaintiffs had intended to insist upon the strict

legal rights (which for the purpose of this case we assume

they possessed
) , they should have commenced at once, and

before the city had gone to expense, to restrain any work

by it. It would be inetiuitable to permit them to carry on

negotiations with a view to compensation until the city had

gone to such great expense, and then, failing to agree upon

the compensation, fall back upon the alleged absolute right

to prevent the work. If they had intended to rest upon

such right and had commenced proceedings at once, the

city might have concluded to abandon the proposed under-

taking and seek its water supplies in some other direction.

If this injunction is permitted to stand the city must pay

whatever the plaintiffs see fit to demand, however extor-

tionate that demand may be, or else abandon the work and

lose the money it has expended. While w^e do not mean

to intimate that the plaintiffs would make an extortionate

demand, we do hold that equity will not place them in a

position where they can enforce one."

"The time at which parties invoke the aid of a court of

equity is often a significant factor in determining the ei-

U'lit of their rights. Vifjilantihus non dormientihus acqui-
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tas suhvcii it is a maxim OF EQUITY. As said by Pom-

eroy, in his work on equity Jurisprudence, Vol. 1, Sec. 41b',

the principle embodied in this maxim "operates throu.^h-

out the entire remedial portion of equity Jurisprudence,

but rather as furnishing a most important rule control! in.j:^

and restraining the courts in the administration of all

kinds of relief, than as being the source of any particular

and distinctive doctrines of the jurisprudence. The prin-

ciple thus used as a practical rule controlling and restrict-

ing the award of reliefs is designed to promote diligence on

the part of suitors."

"In Smith vs. Clay, 3 Brown Ch. 639, note. Lord Camden

said : 'A court of equity, which is never active in relief

against conscience or public convenience, has always re-

fused its aid to stale demands, where the party has slept

upon his rights, and acquiesced for a great length of time.

Nothing can call forth this court into activity but con-

science, good faith and reasonable diligence.'

"It was said by Circuit Judge Shipman, in deciding this

case: 'If a court of equity has power in any case by de-

cree to ascertain and order the payment of damages by

decree of injunction in the alternative, a court of equity

will not exercise such power where the defendant has com-

mitted a permament injury without authority of hiw and

without pretense of right to take and retain the property.^

"However true that proposition may be generally when

invoked at the inception and before any work has been

done, we think it not applicable when the plaintiffs have

waited until the work has been progressing for two years

and the defendant has expended a large sum of :ioney
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thereon. As declared by Lord Camden, in the quotation

just made, a court of equity is never active in relu^f against

public convenience.

"It may not be amiss to notice some of the cases in

which tlie effect of time upOTi a suit in equity has been

the subject of discussion. In GALLIHER vs. CAD-

WELL, 145 U. S. 3G8, was considered the general subject

of laches. Many authorities were cited and reviewed,

and it was said (p. 373) : 'But it is unnecessary to uiulti-

ply cases. They all proceed upon the theory that laches is

not like limitation, a mere matter of time; but principally

a question of the inequity of permitting the claim to be

enforced—an inequity founded upon some change in the

condition or relations of the property or the parties.'
"

Kincaid vs. Ind. N. G. Co., 24 N. E. 1066.

"To grant the relief he seeks will, it is clearly inferable,

seriously impair the rights of the public as well as tlidse

of the gas company. We are satisfied that, upon tho case

made by the evidence, the appellant is not entitled to an

injunction. In adjudging that he has no right to an in-

junction we do not hold that he may not in a propor case

recover damages for the invasion of his legal rights. What

we here decide is that the case made is not one justifying

resort to the extraordinary remedy of injunction. Tlie

effect of our decision is that he has mistaken his remcriy.

The work in which the gas company is engaged is on-' in

which the general community have an interest, and to ar-

rest the work by injunction would do irrcat injury to many

citizens. Persons other than the gas company have an

interest, and they are so numerous that it is the duty of the
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courts to protect that interest where it can be done with-

out materially impairing the rights of any private citizen^

and that can be done in tbis instance, for the appellant, in

the appropriate action, and upon making a proper ease^

can be fully compensated in damages for all injury tbat

he may have suffered. There is present here an element of

public policy which exerts a controlling influence. The

good of the community forbids that one who occupies sucli

a position as the appellant does, should be permitted to ar-

rest work essential to the successful discharge of the com-

pany's duty to supply the community with fuel in the form

of natural gas. Public policy, as has been demonstrated

In analogous cases, requires that the rights of the com-

munity should be protected, and the land owner left to his

remedy at law Blended with the element

of public policy is another influential one, and that is this

:

The appellant, without objection, knowingly permitted the

work to proceed until it reached a stage at which it would

be ruinous to the company which had invested such large

sums of money to stop it by injunction. These two ele-

ments in their combined strength certainly make a case in

which an injunction should, ui>on plain principles of

equity be denied. City of Logansport v. Uhl, 99 Ind. 534,

544 ; Dodge vs. Eailroad Co., 11 Atl. Rep. 751. Judgment

affirmed."

Jacox vs. Clark, (Mich.) Walker Chancery, p. 249.

"Where complainant had stood by, without objecting,

and allowed defendant to go on and expend a considerable

amount of money in the erection of a mill, in violation of

the terms of a gTant made by complainant, in consideration
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of the erection of a mill, of the rio-ht to use the water of

the creek in a particular manner, it was HELD, that, hv

his silence, he had waived all rijrht to relief in equity, by

injunction, against diverting the water."

Holt vs. Pai-sons, 45 S. E. 090.

"A party is not entitled to an injunction when, with

full knowledge of his rights, he has been guilty of delay

and laches in asserting them, and has negligently suffered

large expenditures to be made by another party, on whom

great injury would be inflicted by the grant of the injunc-

tion."

Code vs. Carlton, 25 N. W. 353.

"The plaintiff in this case permitted Means to expend his

money, without objection, in the erection, or rather recon-

struction of the bridge, although he knew, or at least had

the means of knowing, that the contract had been let, and

the bridge was then being constructed
;
yet he waited be-

fore bringing this action until the work was so far com-

pleted that in order to preserve what had been done it was

necessary to complete the bridge. It is but justice, tliere-

fore, that the contractor should be paid for his work.

There is no equity in the bill."

Leach vs. Harbough, 91 N. W. 521.

"In our view the case at bar is governed by the rule an-

nounced in Tigard vs. Moffit, 13 Neb. 5G5, 14 N. W. 534,

wherein it is said : 'In case of a mere trespass, unless the

threatened harm will be great, or the loss therefrom irre-

parable, and such as cannot be recompensed in damages by
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an action at law, an injunction will not be granted to

prevent it.' The threatened harm was not an irreparable

injury to the land or to the plaintiffs, but was such that

it could have been recompensed in damages. There being

no proof that defendant was insolvent, the facts proven do

not, in our opinion, present a case of equitable relief, and

we therefore recommend that the judianent be affirmed."

In calling the Court's attention to this element of the

case, we do not mean at all to retract from our position

upon the construction of the instruments, but our position

is, that even if the Court holds that our construction of the

instruments is erroneous, nevertheless, under the rules of

equity an injunction should not issue, but Appellants

should be left to their remedy at law. Surely Appellee is

in no worse position than a naked trespasser, without any

color of right, and the rules of equity are well established

that under conditions such as exist in this case, a company

will not be placed at the mercy of the proprietor of the

land, and especially where full compensation in damages

can be had. Thus we contend that at all events, and re-

gardless of the Court's construction of the instruments,

the injunction should not issue, but Appellants left to their

remedy at law for the damage to their land.

Surely the appellants in this case are not in a worse posi-

tion than those in the above cited cases, who merely re-

mained silent; for the Appellants actually acquiesced in

and consented to the raising of the dam ; they knew that the

water had already been raised so as to be backed up as far

as the Deegan Eanch, marked on the map, as far as the

channel around the "Big Island,'' and consequently must
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have known that we would flood more of flieir land if we

raised the dam.

If then, mere acquiescence by silence will stay the grant-

ing of an injunction, as is held by the above decisions, cer-

tainly the Appellants, who consented to our raising the

dam, can not appeal to this Court for equitable relief from

that to which they consented.

On account of the magnitude of the interests involved

—

the decision of this Court affecting several extensive in-

dustries and a large number of people—Appellee desires a

rehearing in order that no injustice may be done through

failure of counsel clearly to present their contention, or

through any ])ossible misapprelieusiou by this high Court

as to the facts or the law applicable thereto.

Very resp(^ctfully submitted,

B. P. CAKPENTER,
E. C. DAY,
STEPHEN CARPENTER,
THOS. C. BACH,
IRA T. WIGHT,

Solicitors and of Counsel for Appellee.

CERTIFICATE OF COUNSEL.

I, B. P. Carx)enter, of Counsel for the Appellee herein, do

hereby certify that in my judgment the foregoing petition

for a rehearing is well grounded, and that the same is not

interposed for delay.

Of Counsel for Appellee.
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LOUIS STABLER avrl LOUIS KAUFMAN,
Appellants,

vs.

MISSOURI RIVER POWER COMPANY,

(a corporation).

Appellee.

REPLY TO PETITION FOR A REHEARING.

Tlio appellee lias filed a petition for a relieariiii>-

herein in which it atteni])ts to re-assert tlie proi)ositions

for which it contended in the ])riefs already on file and in

the oral argument. Witli res])ect to these matters the aj)-

pellants are altogether satisfied with the })resentation

heretofore made.

The ])etitio;i presents for the coiisidei'ation ol" the

Coni't, howevei". a (jnestion altogether new. It is not eiiii-
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merated among the specific grounds mentioned in tlie

petition as its foundation, but it is urged at Page 7 and

argued in the following pages that the plaintiffs are es-

topped to complain of the flooding, of their lands because

it is alleged they "stood by" while the appellee was con-

sferucting^an e:?5i3ensive'poie liiie finom tliGdhm to the^GJity

of Kutte.

This is the first time the Court has been apprised

of any claim of estoppel in this case. There is no plea

of estoppel in the answer and' it is an all but universally

accepted rule that an estoppel to be available must be

specially pleaded.

Ency. of P. and P.

Mabury vs. Louisville and J. Ferry Co., 60 Fed.

645', 656;

Pennsylvania Company vs^. Cole, 132 Fed. 668-687.

Newhall vs. Hatch, 66 Pac. 266-270.

In Pennsylvania Company vs. Cole occurs the fol-

lowing :

"The defense of estoppel is not available, unless

specifically pleaded'. Bates, Federal Equit}' Proce-

dure, 31t)-313; Miabury vs^. Louisville and J! Ferrni'.

Go., 60 Fed. 645, 656,. 9 C. C. A. 174; Wood. vs.. Os-

tram et al., 29 Lid. 177 ; Center School Township vs.

State ex rel. Board of School Commissioners of the

City of Indianapolis, 150 Ind. 168, 173; 40 M. E. 961;

Ih the case la&t cited it is said:

But, even though it could be said that any elements
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of good faith or estop]iel in any manner enter into

tlie case at l)ar, they are not ]>resente(l l)y tlie eom-

l>laint, and, if tliey existed, in order to have been

availa])le. tliey slioiild have been interposed by way
of an answer; for the settled rule is that facts creat-

ing- an estop])el ninst, nnder onr Code, ])e specially

])]eaded. Kol)l)ins vs. Magee, 7fi Ind. 881 ; City of

Delphi vs. Startzman, 104 Tnd. 843, 8 N. E. 987."*

Not only is the (juestion not raised by the answer,

bnt there is no ])roof n])()n which a ])lea of esto])]H'l could

be sustained.

Tlie sum total of tlie facts shown by the I'ecord as

to the pole line is that sometime ])etween 1898 and 1902

the ])ole line was consrtructed, that by this means ])Ower

was supplied to the City of Butte and that the necessity

for supplying such ])ower occasioned, at least, in \M\vi.

the increasing of the height of the flash boards.

There is not in the record one syllable of testimony

that the com])lainants knew that there was a j)ole line

from the dam to the City of Butte, or thnt such pole line

was constructed by the ap])ellee. There is no testimony

that the a])])ellants had any knowledge of the construction

of the ])ole line at the time it was being coTistrnctcil. or

even at the time of the ti'ial. There is no testimony that

the appellants had any soi"t of an i<len, even if they did

know at the time that the pole line wns being coastrncted

by the appellee, that it would, in consef|uence, be neces-

sary to use flash boards at the dam I'oi- llic purpose of

increasing its height, noi' that the facilities for the devcl-

o])ment of power at the dam were not altogether adequate
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defendant company.

Even if there were testimony showing that the appel-

lants knew of all these things, there is none whatever

that they knew that the appellee was asserting and claim-

ing a riglit to flood their lands without acquiring a right

to do so 1)y condemnation proceedings.

On the contrary, tlie evidence fully discloses that

the claim asserted when this action was brought to trial,

was altogether in the nature of a surj^rise to the appel-

lants.

The record is so wanting in facts upon which to base

any claim of estoppel that reference to the authorities

setting forth the essentials of a ]ilea of that character is

rendered altogether unnecessary.

The claim of estoppel asserted for the first time in

the petition for a rehearing, if made in good faith, was

thoughtlessly made.

In this connection the Inief at page 7 says

:

''Appellee spent thousands of dollars in construct-

ing its pole line to Butte. After the pole line was
completed and Appellee had entered into contracts

to supply mines, concentrators, smelters, etc., ap)iel-

lants seek an injunction, the effect of which is to stop

this great public enterprise, cause thousands of dol-

lars loss to Appellee, close mines and smelters in

Butte, tlirow laboring men out of employment, and
cause great and irre]>arable mischief."

The record is altoa-ether silent in regard to the
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amount of money expended in the construction of tlie ])olo

line. Xeitlier is tliere any evidence that tlio ai^pellee had

entered into any contracts to supply ]iower, or that such

power is supplied to mines, concentrators or smelters,

or that to ])revent the appellee from a]i]>ropriating the

property of the plaintiffs without compensation will

close either mines or smelters in Butte, or throw laboring

men out of emplo^Tnent, or even cause thousands of dol-

lars of loss to the appellee. Upon the assumption that

the state of facts thus recited exists and that the results

so deplored will ensue if the Court should enforce the

rights of the appellants, reference is made to a number

of authorities.

It will be unnecessary to canvass these at any length

since the propositions with which they deal arise neither

on the pleadings nor in the evidence in this case. If the

matters mentioned should at any time become the sub-

ject of imjuiry, it would ))robably be demonstrated that

the appellee had over-estimated its im])ortance in the

economic life of Butte. The great mines of that city and

the smelters operating in connection with tlicm did not

await the construction of the ap])el lee's ])ole line to be

called into being and tlu'v would proi)al)ly survive, in

some manner, its utter destruction, if for any reason such

an unfortunate occurrence should transpire.

Even if the Court were disposed, as it is aske<l, by

the ap])ellee, to "take into consideration tlu- relative ii-re-

l)arable damage which would result by the granting of
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the injnnctioTi on the one hand and its refusal on the

other" and grant the injunction or withhold the injunc-

tion upon a consideration of the relative economic import-

ance of the husiness of the appellants and that hranch

of business of the appellees which consists in furnishing

power to Butte over its pole line, there is nothing in the

record upon which it could form a just judgment as to

which is the more important public concern.

But it is most respectfully submitted that the Court

ought to find some ground for its action appertaining to

the RIGHTS of the parties in the premises rather than

to the effect that its action will have upon their respective

business interests.

On an application for an injunction pendente lite,

when the Court cannot or does not undertake finally to

deteiTiiine either the facts or the law in the case, it may

properly enough take into consideration the public injury

and damage that maj ensue by the granting of the in-

junction to which the plaintiff's right is doubtful ; but on

the hearing of the cause, when the rights of the party

are before the Court for final adjudication, such consider-

ations are altogether irrelevant.

The record in this case discloses that very substantial

injury has been done to the appellants and that their ex-

tensive ranch has, since the flooding complained of, been,

by it, rendered well-nigh valueless.

The proceeding is not brought to prevent the inflic-

tion of a trifling or inconscijuential injury. But even



though tlio (laiiiage wore of such a rharacter, tlio M]>]tel-

lants would, notwitlistanding, be entitled to an injunction,

since the continuous flooding of their lands would, in time,

ripen into a ]>rescri])tive right on the ])art of the ai)])el-

lee.

In Learned v^s. Castle, 78 Cal. 454,

it is said

:

"And to thus wrongfully cause water to flow u])on

another's land, which woukl not flow there naturally,

is to create a nuisance ])er se. It is an injury to the

right, and it cannot he continued because other per-

sons (whether jurors or not) might have a low esti-

mate of the damage which it causes. And especially

is this so when the continuance of the wrongful act

might ri])en into a right in the nature of an easement

or servitude. Richards vs. Dower, f)4 Cal. 64, and
cases there cited; Toole vs. Clifton, 22 Oliio St. 247;

Casebeer vs. Mowry, uo Pa. St. 419; Wood, Xuis.

(2nd Ed.) 639. The riglit to an injunction, there-

fore, in such a ease, does not dei)end upon the extent

of the damage measured by a money standard. The
maxim r/c mini imis does not ap})ly. The main object

of the action is to declare a nuisance, and to prevent

the continuance l)y a mandatory injunction."

To the same effect is

Walker vs. Emerson, 89 Cal. 4.")fi,

in the 0})inion in which the language of the Court in

Richards vs. Dower. 64 Cal. 62.

is cited to the followinji: effect:



"The finding's show that the tnnnel which the de-

fendant is constructing through the plaintiff's land

is of a permanent character. It disturbs the plaintiff's

possession and, if permitted to continue, will ripen

into an easement. That of itself is sufficient to entitle

him to an injunction. (Poirer vs. Fetter, 20 Kan. 47

;

Johnston vs. City of Eochester, 13 Hun. 285; Wil-

liams vs. N. Y. Cent. E. E. Co., 16 N. Y. 97.)

The finding that the injury is not irreparable is

inconsistent with the findings which describe the

character of the work which it is sought to have en-

joined. 'The injury is irreparable in itself,' and the

solvency of the defendant is an immaterial circum-

stance.
'

'

The flooding complained of is stated in Learned vs.

Castle to be a nuisance per se.

A nuisance is defined by the Civil Code of Montana

as follows

:

''Anything which is injurious to health, or is inde-

cent or offensive to the senses, or an obstructiori to

the free use of property, so as to interfere with the

comfortable enjoyment of life and property, or un-

lawfully obstructs the free passage or use in the cus-

tomary manner, of any na^agable lake, or river, bay,

stream, canal or basin, or any bublic park, square,

street or highway, is a nuisance."

The specious plea that the appellee ought to be per-

mitted to invade the rights of the appellants because it

plays, in a measure, the art of a public benefactor is by

no means a new one, though little encouraged by the.

courts. The rule from which there have been no depart-

ures of a commendatorv character is laid down in



"Wood on Nuisances, 552,

as follows:

''LAWFULNESS, USEFULNESS, OR NECES-
SITY OF TKADE NO DEFENSE.—There can be

no excuse for an actual nuisance. The lawfulness

of the trade, its iiscfuiness, its actual necessity even,

afford no excuse, and is in no measure a defense.

The fact that the best appliances and methods known
to science have been adopted, or that the highest de-

gree of care and skill has been exercised in carrying

it on, is no defense; if actual injury ensues, the works

are a nuisance, and must yield to the supci-ior i-ights

of others."

Most of the cases citiMl by the a))pel]ee in this connec-

tion are so palpably inap])r()priate as that comment U])()n

them is needless, notably those which hiy down the rule

that a complainant cjuniol have an injunction who

"stands by" while im])rovements are l)oing made by \\w

defendant.

The remark quoted from Day vs. Candee was made

by the learned judge, who on a motion for a ])i'elimi?inry

injunction, was at a loss to tell fi'om the evidence wliicli

side was right. The ])roi)ositioii involved iji the (inntation

i"efei'red to was n])])eale(l to in the case of

Sullivan vs. Jones ;ni<l Langhliii Steel Co. i^OS Da.

540.

Same case

(*.(i L. D. A. 712.
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It was answered by the Court in the following-

language :

"And as to the principle invoked, that a chancellor

will refuse to enjoin when greater injury will result

from granting than from refusing an injunction, it

is enough to observe that it has no application where

the act complained of is in itself, as well as in its in-

cidents, tortious. In such case it cannot be said that

injury would result from an injunction, for no man
can complain that he is injured by being jirevented

from doing to the hurt of another that which he has

no right to do. Xor can it make the slightest differ-

ence that the plaintiff's property is of insigiiificant

value to him as compared with the advantages that

would accrue to the defendants from its occupation.

There can be no balancing of conveniences when
such balancing involves the preservation of an

established right, though possessed by a peasant

only to a cottage as his home, and which will

be extinguished if relief is not granted against

one who would destroy it in artificially using

his own land. Though it is said a chancellor will con-

sider whether he would not do a greater injury by

enjoining than would result from refusing and leav-

ing the party to his redress at the hands of a court

and jury, and if, in conscience, the former should

appear, he will refuse to enjoin. (Richard's Appeal.

57 Pa. 105, Am. Dec. 202) ; that 'it often becomes a

grave question whether so great an injury would not

be done to the community l)y enjoining a business,

that the complaining party should be left to his rem-

edy at law' (Dilworth's Appeal, 91 Pa. 217) ; and

similar expressions are to be found in other cases,

—

'none of them, nor all of them, can be authoritj' for

the proposition that equity, a case for its cognizance

being otherwise made out, will refuse to protect a
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inaii in tlio ])osseRsion and enjoyment of liis ))i-()].oi-ty

because that v'lght is less valualile to him than tlie

power to destroy it may l)e to his neiglihor or to tlie

public' P]vans vs. Reading Chemical Fertilizing Co.

160 Pa. 209, 28 Atl. 702. The right of a man to use

and enjoy his propertj^ is as vsupreme as his neigh-

bor's, and no artificial use of it by either can be ])er-

mitted to destroy that of the other."

Harley vs. :\r. (). P. (\h, 71 Pac 407

presented a case in which the defendant had entered upon

a placer claim of the ])laintiff to ])rospect for (luartz.

Tliere was no evidence that the prospecting in any man-

ner interfered with the use of the ]iroperty by the ])lain-

titf or to any degree lessened or diminislied its vahic.

The case is identical in i)rinci])le with

Kirwan vs. Arnr])liy, ISO V. S. :^o,

in which it was sought to enjoin (xovcniiiKMit surveyors

from going n])on lands claimed to ho held in private

ownershi]), but which the I)cj)artmeiit claimed wci'c pub-

lic lands, for the |)ur)»ose of surveying the same, it being

held by the Court that no irreparable injui-y would be

done the pi"0])erty by conducting the sur\-('y.

In

Parker vs. Wiimipiseogee 2 P)la('k 7)7)4.

the ( "ourt was unable to a^^certaiii t'l'om thi' oci'lcnce

that the a<'1s complaiiKMl of oixM'ated to the injm\v of the

complainant at all. The hill was ("|u-dly indefinite and
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tlie Court says "the particular nature of the injury is

unexplained ; he complains neither of a diminished supply

of water nor of back water. '

' But the opinion in that case

furnishes abundant ground for the issuance of an injunc-

tion herein. Noting the restriction upon the power of a

court of equity to grant injunctions, the learned judge

writing the opinion says

:

"A court of equity will also give its aid to

prevent oppressive and interminable litigation or

a multiplicity of suits, or where the injury is of such

a nature that it cannot be adequately compensated by

damages at law, or is such as from its continuance

or permanent mischief must occasion a constant-

ly recurring grievance which cannot be prevented

otherwise than by an injunction."

The learned author of

Wood on Nuisances, 807,

cites this case in support of the following text:

'

' But, if a nuisance is a constantly recurring griev-

ance, the Court will interfere, as a matter of

course, to prevent interminable litigation and a mul-

tiplicity of suits."

The following from the learned author last quoted is

pertinent to the inquiry raised by this portion of the peti-

tion for a rehearing

;

'

' The fact that a party has a legal remedy not ma-
terial.—The fact that the ]mrty has a legal remedy is

not material ; the question is, whether under all the

circumstances of the case, his legal remedy is ade-
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qiiate to redress the i){irti('nlnr injury coinidaiiied of.

If so, e(|iiity will not interfere, except in s])(»<'ial cases.

But if the legal remedy does not afford that relief to

wliieli tlie ]iarty in equity and good conscience is en-

titled, the smallness of the damage on the one hand,

or the magnitude of the interest to he affected on the

other, will not prevent the exercise of tlie preventi-

tive ])ower of the court. Indeed, it was remarked in

one case l)y an eminent jurist whose opinions are en-

titled to great weight: 'Kven sliglit infringements of

rights, by a large comjiany of persons, ought to be

watched with a careful eye, and repressed with a

strict hand by a court of equity, where it can exercise

jurisdiction.' It is proper to say, that this remark,

so pregnant with justice, and so keenly cognizant and

regardful of small rights, has since been recognized

l)y the English courts, as the correct embodiment of

equitable ])olicy."

Wood on Xuisancees. 7>i7.

The counsel evidently attach much importance to the

language found in the o]iinion of Parker vs. Winuipiseo-

gee: "The fact that other ap]iro)>riatiors have lieen .]>p.id

bears upon this ])oint". meaning the p.oint that the in-

jury to the j)h»inti ff can be ascertained and fully repaired

l»y drunagcs in an action at law. And it is said in this con-

nection that these a])pellants have been (jorapensated for

other lands injured in identically tlie same manner. Wliat

l)articulai' relevancy the fact that in b'^98 the ])redecessor

ill interest of the ap])ellee coiulemned some lan<ls and paid

for them, has ni)on the question of whether the ap|>ellants

have or have not a right to an injunction to restrain the

flooding of the lands m(Mitii>ii('(l in llic bill of coin]>laint, is
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not particularly clear. It is apprehended that if the ap-

pellee had set up in its answer as a defense to the com-

plainant's bill that its predecessor in interest had five

years before the commencement of this action condemned

and paid for other lands which it flooded above, excep-

tions intended to relieve the pleadings of such averments,

would have to be sustained.

As indicated above, the character of the injury com-

plained of in Parker vs. Winnipeseogee was not made

clear either by the pleadings or l)y the evidence, but such

an idea as the Court was able to gather in relation to

its nature, led it to the conclusion that it was not a

nuisance of a continuous character that either resulted in

irreparable injury or gave rise to any danger of a multi-

plicity of suits.

Here not only irreparable injury, but continued nuis-

ance and a multiplicity of suits, furnishes abundant

ground for equitable inter]30sition.

An extensive quotation is made from

Mantle vs. Speculator Company, 71 Pac. 665,

in which the plaintiff was denied relief on account of

laches. He claimed that the defendant held an interest in

the property in trust for him as successor to one Largey.

In 1893 he demanded a conveyance of the interest claimed

from Largey, who refused to execute it. He did not com-

mence his suit until 1902.

In this case the first encroachnient uoovi the rijilits
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of tlie eomplamant>; was maile in tlic iiK^niJi of

Anp^ist; 1902. Tliev commenced iJie pueseTitt a'jbion

in tlie State court In* filincr tlieir complaint on the

lOtli day of January 1903.- Upon the cause being trans-

ferred- to -the United' State* Com:!:, tJie }»leajding.4- were' re-

el rafted in- accordance with the rule. Tliere is very little

foundation in this case for any claim of laches on the part

of the complainants.

An extensive quotation is also made from the opinion

of the Court in

Xew York City vs. Pine, 186 U. S: 93.

This case is cited as a further authority' in support

of tile contention that Hie* complainants have- lost; their

rights because they ''stood by" while the defendant made

extensive improvements at great expense in a work of

]niblic utility^, or of a quasi pnl)li(' oharacter. The opin-

ion rofers> to a number of cawes in which an injunction

was denied when sought to prevent tiie operation of a

railrx^ad over lands to which the comjjany had. not ac-

<iuired.a strict legal ri^it, it being: either estnblis^lied or

assumed in each case that the owner of the lands knew

of thework of construction while it was in ))rogross and

had taken no ste])s to in-evont it.

The-opinion r-efers i)articularly to the case of

Osborne vs. Railroad Co., 147 U. S. 244,

in which the Court, speaking tiirough Mr. Chief Justice

Fuller, said:
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** Equitable jurisdiction may be invoked in view

of the inadequacy of the legal remedy, where the

injury is destructive, or of a continuous character,

or irreparable in its nature; and the appropriation

of private property to public use, under color of

law, but in fact without authority, is such an in-

vasion of private rights as may be assumed to be

essentially irremediable, if, indeed, relief may not

be awarded ex debito justitiae."

See also

Williamette Iron Works vs. 0. R. and N. Ry. Co.,

37 Pac. 1016.

In an exhaustive note to the case of

Moore vs. Halliday, 99 Am. St. Rep. 724-738,

occurs the following:

*'The repeated, recurrent, or continuous flooding

of land amounts to such a trespass as will warrant

the intervention of a court of equity by injunction to

restrain the continuation of the wrong. There is an

early Maryland decision (Carlisle vs. Stevenson, 3

Md. Ch. 499) which may seem irreconcilable with this

statement; but, so far as it is so, it is misleading;

Lake Erie etc. R. R. Co. vs. Young, 135 Ind. 426, 41

Am. St. Rep. 430, 35 N. E. 177 ; Stone vs. Roscommon
Lumber Co., 59 Mich. 24, 26 N. W. 216; Davis vs.

Frankenlust Township, 118 Mich. 494, 76 N. W. 1045

;

Carlson vs. St. Louis Dam etc. Co., 73 Minn. 128, 72

Am. St. Rep. 610, 75 N. W. 1044; Whitefield vs.

Rogers, 26 Miss. 84, 59 Am. Dec. 244."

In the case of

Whitefield vs. Rogers, 59 Am. Dec. 244,
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al)ovo mentioned, the conclusion of tlio Court was hased

on the following ex])ression in the oi)ini()n :

"The principles fully justify the relief sought in

this case. The inundations occasioned hy the erec-

ti(ni of the dam, the injuries thereby caused to the

com])lainant's lands, and the jieriodical destruction

of his timber did not constitute a single trespass, but

from their nature must have been 'constantly recur-

ring grievances.' Tt would have been imreasonsLble

. and oppressive to force the coin])lainant into a court

of law to redress each repetition of the injury as it

might recur from time to time; and therefore, on the

very principle of 'sup])ressing interminable litiga-

tion', and of 'preventing multiplicity of suits,' courts

of equity alone can give just and aderpiate relief in

such cases."

The manager of the ai)i)ellee company testified that it

is its intention annually to flood the premises of the ap-

pellants. Trans. 32fl

In the Michigan case, in tiie note referred to, a claim

similar to that now preferred was made. Although the

court recognized that "where the complainant was cog-

nizant of the injury threatened and committed from its

inception" he might be barred of the remedy of injunc-

tion, the claim was disregarded because it appeared that

the complainant began his ])roceedings as soon as he

learned he was being injiiicd, or about to be injured.

In the case of

Morrow vs. St. Anthony Falls Water Power Co.,

2 N. W. 842,



-18-

referred to in the opinion in the ease of

Carlson vs. St. Louis Dam etc. Co., 75 N. W. 1044,

also mentioned in the note, it was maintained that the

complainant had "stood by". As though written for this

case, the Court said:

"We can see no elements of estoppel in the case.

The defendant has acted with full knowledge of all

the facts, and, as must be presumed, Imowing the law

controlling the rights of the parties. If it has mis-

taken its rights, there is nothing in the case^to show
that it was led into such mistake by the plaintiffs."

The conclusion reached l)y the Court ought not to be

disturbed.

Respectfully sulmiitted.

T. J. WALSH,

(^ouase! for Appellants.
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Citation.

UNITED STATES O'F AMERICA—ss.

I'lie President of the United States, to Dea Don Kay,

and to H. C. Schaertzer, Esq., his Attorney, Greet-

inj*-:

Yon are hereby cited and admonished to be and ap-

pear at a United States Circnit Court of Appeals, for

the Ninth Circnit, to be hohlen at the city of San Fran-

cisco, in the State of California, within ten days from

the date hereof, pursuant to an order allowino; an ap-

peal, of record in the clerk's office of the District Court

of the United States, for the Northern District of Cali-

fornia, wherein the United States of America is appel-

hmt, and you are appellee, to show cause, if any there

be, why the decree rendered against the said appellant,

as in the said order allowing* appeal mentioned, should

not be corrected, and why speedy justice should not be

done to the parties in that behalf.

Witness, the Honorable JOHN J. DE HAVEN,

Ignited States District Judge for the Northern District

of California, this 23d day of January, A. D. 1905.

JOHN J. DE HAVEN,

United States District Judge.

F?ervic(^ of witliin citatiim admitted, Jan. 28d, 1905.

H. C. SCHAERTZER,

Attorney for Petitioner.



2 The United States of America

[Endorsed] ; No. 13,366. U. S. Circuit Court of Ap-

peals, for the Ninth Circuit. The United States of

America, Appellant, vs. Dea Don Kay, Appellee. Cita-

tion. P'iled Jan. 23, 1905. Jas. P. Brown, Clerk U. S.

Dist. Court.

In the District Court of the United States, in and for the

Northern District of California.

In the Matter of DEA DON KAY,

on Habeas Corpus.

Petition for Writ of Habeas Corpus and Order Allowing

Same.

}

To the Honorable J. J. DE HAVEN, Judge of the Dis-

trict Court of the United States, Northern District

of California

:

The petition of Dea Suey Mino- respectfully shows:

That Dea Don Kay is unlawfully imprisoned, de-

tained, confined and restrained of his liberty by the gen-

eral agent of the Pacific Mail Steamship Company, in

the city and county of San Francisco, State of Califor-

nia, Northern District of California.

That said imprisonment, detention, confinement and

restraint are illegal, and the illegality thereof consists

in this, to wit

:

That it is claimed by said general agent, that said

passenger is a subject of the Emperor of China, and

must not and cannot be allowed to land under the pro-

visions of an act of Congress of May 6th, 1882, entitled
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"An act to execute certain treaty stipnlations relating

to Chinese,'' and the acts amendatory' thereof and sup-

plemental thereto.

That said passen<;er docs ikiI come within the restric-

tion of said act, but on the contrary, your petitioner al-

U p;es that said passeng^er was a resident of the United

States, and departed therefrom on the steamship in

the year .

That said passen«>er is a citizen of the United States,

liaving been born in the city and county of San Fran-

cisco, State of California, in the year Qung- Sue 11th.

That he has applied to the Commissioner of Immigra-

tion of the port of San Francisco, to be permitted to

land, but said application after a hearing was denied.

That your petitioner thereafter applied to the Depart-

ment of Commerce and Labor from said decision, but

(hat said decision was affirmed, and the appeal dis-

)uissed. That your petitioner is the uncle of said pas-

senger and makes this petition on behalf of said pas-

senger.

Wherefore, your petitioner prays that writ of habeas

corpus may be granted, directeil to said general agent,

commanding him to have the 'body of said passenger be-

fore your Honor, at a time and place therein specified,

:;nd do, and receive what shall then and there be con-

sidered by your Honor concerning him, together with

tlie canse and time of his detention and said writ; and

that he may be restored to his liberty.

Dated' on the 22d day of October, A. 1). ItXH.

(Signature in Chinese.)

Petitioner.
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United States of America,

State of California,

City and Oonnty of San Francisco,

Northern District of California.

Dea Suey Ming, being dnly sworn, deposes and says;

That he is the petitioner above named and that he has

heard read the foregoing petition and knows the con-

tents thereof, and that the same is true of his own
knowledge; and that he resides at No. 415 Brannan

Street, city and county of San Francisco, State of Cali-

fornia.

(Signature in Chinese.)

Subscribed and sworn to before me this 22 day of

October, 1904.

J. S. MANLEY,
United States Commissioner for the Northern District

of California, at San Francisco.

Order.

Let the writ of habeas corpus issue pursuant to the

prayer of the petition, returnable forthwith, and the

matter referred to E. H. Heacock, Commissioner, etc., as

referee, to take proofs and report findings and judgment.

Dated Oct. 22, 1904.

JOHN J. DB HAVEN,
Judge.
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Order Dismissing Appeal.

(Copy)

DEPAirr-AfENT OF CO.MMEIJCE AND LAROK,

OFFICE OF THE SECRETARY.

(Petitioner's Picture.)

No. 13095—C.

Washino-ton, September 30, 1904.

Commissiouer of Immioration, San Francisco, Califor-

nia.

Sir: Referring- to your letter of the 2(1 instant. No.

1092-C, the Department returns' herewith tlie record on

appeal in the case of Dea Don Kay, No. 75 ex Steam-

ship "Korea," June 30, 1901, who was rejected by you

on the 27th ultimo, because you were not satisfied from

the evidence submitted and adduced that his birth had

occurred in the United States as claimed.

The testimony of two persons has been introduced in

an attempt to prove appellant's claim. While tlieir

statements are consistent upon many points, a disagTee-

inent is noted with regard to sseveral details as to wliioh

i^ is thought that persons asserting the intimate ac-

(luaintance with appellant which they do might reason-

ably be expected to be accurately informed. Aside

from this unsatisfactory feature of the evidence, how-

<«v<M', the claim that appellant's mother died in San

Francisco, in ISOO, is not substantiated by an exhaustive

search of the mortuary- records of said city, and by a

resort to every source of iiifoniiation upon th«' subject

possible under tlie circumstances.
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This case is similar to that of Wong Pon, whose ap-

peal was dismissed July 15, last—see published decision

No. 44.

The appeal of the said Dea Don Kay is, accordingly,

dismissed.

Respectfully,

(Signed) LAWRENOE O. MURRAY,
AWP. Assistant Secretary.

FHX.

Certified toi be a true copy of the original filed in this

office.

Dated this 22d day of Oct., 1904.

JNO. ENDICOTT GARiDNER,

Acting Chinese Inspector in Charge.

[Endorsed]: Filed Oct. 22, 1904. Geo. E. Morse,

Clerk. By J. S. Manley, Deputy Clerk.

In the Distriet Court of the United ^^tates, Northern District

of California.

In the Matter of DEA DON KAY, on )

Y
No. 13,366.

Habeas Corpus. J

Writ of Habeas Corpus.

The President of the United States of America, to the

General Agent of Pacific Mail Steamship Company

or whoever may have the custody or control of said

Dea Don Kay, Greeting:

You are hereby commanded to forthwith make return

TO this writ, showing the time and cause of the imprison-
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inent aud detention of the said above-named person, by

whatsoever name the said person shall be called or

charged, to do and receive what shall then and there be

considered in the premises; and you are further com-

manded to hold the said person in your custody, subject

to the further order of the Court.

And have you then and there this writ.

Witness, the Honorable JOHN J. DE HAVEN, Judge

of the said District Court, and the seal thereof, at San

Francisco, in said District, this Oct. 22, 1904.

[Seal] GEO. E. MORSE,

Clerk of said District Court.

By J. S. Manley,

Deputy Clerk.

In obedience to the within writ, I return that I hold

the said person in my custody, by direction of the au-

thorities of the port of San Francisco, California, under

the provisions of the Chinese Restriction Act.

A. G. D. KERRELL,

G. P. A., P. M. S. S. Co.

San Francisco, Oct. 24, 1904, 12:40 P. M.

[Endorsed]: Issued Oct. 22, 1904. Returnable Oct.

22, 1904. Filed on return this 24th Oct., 19-04. Geo. E.

Morse, Clerk of the said U. S. Dist. Court. By John

Fouga, Deputy Clerk.
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In the District Court of the United States, Northern District

of California.

In the Matter of the Application of -^

DEA DON KAY, for a Writ of J>Xo. 13,366.

Habeas Corpus. J

Intervention and Return of the United States under Leave to

Intervene, and Motion to Dismiss Writ.

Now comes Marshall B. Woodworth, the Attorney of

the United States for the Northern District of Cali-

fornia, and, leave being given, intervenes herein on be-

half of the United States, and by way of answer or re-

turn to the writ herein, on information and belief, says:

That, during all the times hereinafter stated, H. H.

North was, and now is, the duly appointed, qualified and

acting officer of the United States in charge of the en-

forcement of the Chinese Exclusion laws at the port of

San Francisco, in the State and Northern District of

California, appointed as such by the Secretary of Com-

merce and Laibor, under authority of the act of Congress

of February 14, 1908 (30 Stat., 825), and acting under

the direction of the Commissioner General of Immigra-

tion as provided in the act of Congress of June 6, 1900

(31 Stat., 611).

That on the 30th day of June, 1904, the said Dea Don

Kay, being a Chinese person and having immediately

come from the Empire of China on the steamship "Ko-

rea" to the said port of San Francisco, said port being
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a port of eutry for Obiuese iininigrants, declared such

by section 7 of the act of Congress of September 13,

1888 (25 Stat., 476), made application in person to the

said North, as such ofl&eer aforesaid, to be admitted to

the United States, claiming the right to be admitted.

Thereupon the said Dea Don Kay was given full oppor-

tunity by the said officer to maJce such voluntary state-

ment in support of his right to be admitted into the United

States as he might desire, and also to produce such wit-

nesses and to offer such other pr(K>f in support of his

claimed right to admission as he might wish to offer; and

the testimony of all persons Whose names were given the

said officers by the said detained or by any pei*son for

him, as witnesses in his behalf, was taken, as well as all

other evidence brought to the attention of the siiid officers.

That all the evidence offered by the said detained was

duly received by the said North as such officer, and by

his examining officers designated for that pui"pose; and,

after full consideration of all the evidence offered upon

such application, it was on the 27th day of August, lUOl,

adjudged by the said officer that the said detained was an

alien Chinese person, not born in the United States, and

not entitled under any law to enter or tO' remain therein

;

and that the master of the said steamship "Koiva," should

11 turn the said Dea I)<»n Kay to the countrj' from whence

he brought him, who now holds the said detained in his

custody for deportiition to China by virtue of such order.

Oil the iMIth day of August, 1904, the siiid Xortli, as

such officer, advisc<l the Siiid detained of his action in (b-

iiying him adniissi«»n to (ho United States, and then ad-
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vised liiiu of his right to take an appeal from such decision

to the Secretary of Commerce and Labor.

In pursuance of such notification, the said detained, on

the 29th day of August, 1904, took an appeal from the

decision of said officer so denying-! him admission to the

Unit«i States, to the Seciietary of Commerce and Labor.

Thereupon the said North, acting as such officer afore-

said, duly forwarded to the Commissioner General of Im-

migration all the evidence, affidavits, statements and

briefs submitted upon the hearing of the application, ac-

companied by his views thereon in writing, for the sub-

mission of the said appeal to the Secretary of Commerce

and Labor.

fpon full consideration of the appeal, the Secretary of

Commerce and Labor, on the 20th day of Sept<?mber, 1901,

approved the action of the said North, as such officer, in

denying the said detained admission to the United Stat^

and in ordering that the said detained be returned to the

country from whence he came by the steamship company

so bringing him to the United States, and dismissed his

said appeal ; of all of which the said detained was promptly

advised.

A duly certified copy of all the evidence offered upon

the hearing of the application of the said detained for

admission to the United States, together A^ith a certified

copy of all orders made therein by the said North, acting

as such officer, and by the Secretary of Commerce and

Labor, is attached' to and made a part of this Amended

Return and Answer, and marked Exhibit "A."
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The undersigned avers that the said North, as such of-

ficer, in the hearing and determination of the application

of the said detained for admiasion to the United States,

and the Secretary^ of Commerce and Lalxn in the hcariiij^

and determination of the said appeal therefrom, acted

in all things in full conformity with the acts of Congress

governing the admission of Chinese persons or persons of

Chinese descent into the United States and the rules and

regulations duly promulgated thereunder.

That among the regulations promulgated by the Secre-

tary of Commerce and Labor and the Commisisioner Gen-

eral of Immigration governing the admission of Chinese

persons into the United States, are the following

:

Rule G. Immediately upon the arrival of Chinese per-

sons at any port mentioned in Rule 4, it shall be the duty

of the officer in charge of the administration of the Chi-

nese Exclusion laws to adopt suitable means to prevent

communication with them by any persons other than of-

ficials under his control, to have said Chinese persons

examined promptly, as by law provided, touching their

right to admission and to permit those proving such right

to land.

Rule 7. The examination prescribed in Rule 6 should

be separate and apart from the public, in the presence of

Government officials and such witness or witnesses only

as the examining officer shall designate, and, if, upon the

conclusion thereof, the Chinese applicant for admission

is adjudged to be inadmissible, he should be a<lvis<'d of his

right of appeal ami his counsel should be ix'rmitted, after

duly filing notice of a])peal, to examine, l)ut not to make
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copies of, the evidence upon which the exclusion decision

is based.

Rule 8. Every Chinese person refused admission under

the provisions of the exclusion laws by the decision of

the officer in charge at the port of entry must, if he shall

elect to take an appeal to the Secretary, give written no-

tice thereof to said officer within two days after such de-

cision is rendered.

Rule 9. Notice of aj^peal provided for in Rule 8 shall

act as a stay upon the disposal of the Chinese person

whose ease is thereby affected until a final decision is ren-

dered by the Secretary; and, within three days after the

filing of such notice, unless further delay is required to

investigate and report upon new evidence, the complete

record of the case, together with such briefs, affidavits,

and statements as are to be considered in connection

therewith, shall be forwarded to the Commissioner Gen-

eral of Immigration by the officer in charge at the port of

arrival, accompanied by his views thereon in writing ; but

on such appeal no evidence will be considered that has not

been made the subject of investigation and report by the

said officer in charge.

Rule 21. The burden of proof in all cases rests upon

the Chinese persons claiming the right of admission to,

or residence within, the United States, to establish such

right affirmatively and satisfactorily to the apipropr-iate

Government officers, and in no case in which the law pre-

scribes the nature of the evidence to establish such right

shall other evidence be accepted in lieu thereof, and in

every doubtful case the benefit of the doubt shall be given
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l)y the administrative oflficors to the United States Gov-

ernment.

The undersigned, upon information and belief, there-

fore denies that the above-named detained was born in

the United States, and denies that he is a citizen thereof;

avei*s that the said detained is an alien and a Chinese la-

borer not entitled under any law to be admitted into the

United States, and that the holding and detention of the

said detained by the master of the steamship "Korea,"

by direction of the said North, as such officer aforesaid,

for deportation to China, is under, by virtue of, and in

conformity A^ith the laws and authority of the United

States of America.

The undersigned, further answering the petition, de-

nies each and every allegation thereof not herein specifi-

cally admitted.

Wherefore, the undersigned, on behalf of the United

States, prays that the said Dea Don Kay be remanded

to the custody )f the master of the steamship "Korea,"

from which he svas taken, for deportation to the country

A\ hence he came, as re{iuired by law, and the order of the

said North, acting as such officer, in the premises; and for

such further orders as may be proper.

MARSHALL B. WOODWOKTH,
United States Attorney, Northern District of California.
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United States of America,

Northern District of California, Iss.

City and County of San Francisco.
^

Marshall B. Woodworth, being duly sworn, deposes and

says: That he is the duly appointed, qualified and acting

attorney of tlie United States for the Northern District of

California; that he has read the foregoing ansAver and

return and knows the contents thereof, and that he be-

lieves the matters therein stated to be true.

MARSHALL B. WOODAYORTU.

Subscribed and sworn to before me this 31st day of Oc-

tober, A. D. 1904.

J. S. MANLEY,
United States Commissioner for the Northern District of

California, at Saa Francisco.

In the Matter of the Application of DEA ^

DON KAY for Admission Into the

United States.

Certified Copy of the Proceedings before tlie Officers of

the United States Charged with the Enforcement of

the Chinese Exclusion T^avs at the Port of San Fran-

cisco, California.

Exhibit "A."

( Picture.)

(Dejilarted from San Francisco per Steamer "Hongkong

Maru," Nov. 25, 1902. J. E. Gardner, Inspector. 17.

In the Matter of DEA DON KAY, Native

Bom, About to Visit China, }
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Affidavit of Dea Don Kay.

State (if ('"aliforiiin,
^

City and County of San Francisco.
J

Dea Don Kav, being duly sworn, deposes and sajis:

That is he a native born citizen of the United States,

and is now about to visit China, intending to return to

his birthplace, and makes this sworn statement at this

time for the purpose of identification in order to facili-

tate his landing in the United States upon his anticipated

return.

That he Avas born in the city and county of San Fran-

cisco, State of California, at the family domicile of his

father, Dea Shuck Sui, and of his mother, Lee See, then

situated at Xo. 020 Jackson street, between Kearny and

Dupont streets.

That to the best of bis knowledge and beiief he was

boiii in the 11th year of the reign of the Emperor Quong

Sui, Tth month and 21st day.

That affiant's father is at present in China, having left

the United States last year.

That the aforesaid father of affiant was fonuerly a

chemist, and a partner of the firm of Tin Wo Tong & Co.,

wliieh finn was engaged in Imsiiiess at No. (51(5 Jackson

street, in the aforesaid city and county, but \\bich is now-

defunct.

That the aforesaid mother of affiant died in San Fran-

cisco several years ago.

That affiant respectfully refers to the appended state-
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ment of his uncle, Dea Souy Men, to corroborate the facts

hereinbefore stated relating to his American birth.

That the aforesaid uncle of affiant is a laundi'yman, and

can be found at No. 24 Washington Place, in the city and

county aforesaid, where he is in the habit of visiting fre-

quently during the week.

That the affixed photograph is a correct likeness of af-

fiant.

That in view of the fact that the Government of the

United States has made no provision whereby an Amer-

ican born Chinese citizen of the United States may imme-

diately exhibit, on demand, acceptable proofs of his right

to be and remain Avithin the United States, affiant sub-

mits this sworn statement to identify him as an American

bom citizen of the United States, and trusts that upon

his return to his birthplace he may be pennitted to freely

land by virtue of his birthright.

DEA DON KAY.

Subscribed and sworn to before me this 19th day of No-

vember, 1902.

[Seal] THOMAS S. BUKNES,

Notary Public in and for the Oity and County of San

Francisco, State of California.

In the Matter of DEA DON KAY,*!

Native Born, About to Visit China. J

Statement of Uncle, Dea Song Men.

This is to certify that the undersigned is the uncle of

Dea Don Kay, and that in view of the anticipated depar-
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tiii'e of the isaid Dea Dou Kay for China, the uii<k*i'sigiied

submits this stat/ement:

That his said nephew is au Aiiierieau boru eitizeu of

the United States, and has lived here since his infancy.

That all of the facts connected with the birth of his

said nephew are correct as set forth in the preceding af-

fidavit.

That the undersigned was intimately acquaintetl with

the parents of the said Dea Don Kay, and is prepared to

furnish the most convincing proofs to establish the Amer-

ican birth of his said nephew in order to facilitate the

landing of his said nephew on his return to the United

States, as such aforesaid citizen thereof.

That the photograph affixed to the foregoing affidavit

is a correct likeness of his said nephew, Dea Don Kay.

(Signature in Chinese.)

DEA SUEY MIN.

Subscribed and sworn to before nie this 11) day of No-

vember, 1902.

[Seal] THOMAS S. BUKNES,

Notary Public in and for the (Mty and County of San

Francisco, State of California.

Detention Sheds, July 18, VM)4.

X(f. 75, "Korea," Dea Don Kay.

Native.

Ex S. S. "Korea," Jnne. :?(), 1<H)4.

J. Lyn( li. Inspector.

C. Kickanls, Interpreter.

V. W. McFarland, A<'ting Sten(i,urai>hcr.
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Q. What is your name? A. Dea Don Kay.

Q. How old are yon? A. >:iiietceii years old.

Q. Whose picture is that? A. 3Jy picture.

(Officers satisfied that picture shown is that of appli-

cant and that he is about of the age claimed.)

Q. Have you ever been away from China before?

A. I went to China and am now returning;.

Q. Where were you born?

A. In San Francisco, 62(0 Jackson street.

Q. In what year were you born?

A. K. S. 11th year, Tth month, 21st day.

Q. And you haA^e only been to China once?

A. Yes.

Q. When did you go?

A. K. S. 28th year, 10th month, 27th day.

Q. What vessel did you go on?

A. The "Hong-kong ^Maru."

Q. AVhat was your occupation in this country?

A. I was a cook.

Q. Where did you follow that occupation?

Ai. At Nevada City.

Q. How long did you cook at Nevada City?

A. Between five and six A^ears.

Q,. Whom did you cook for at that place?

A. At the National Hotel.

Qw Did you ever work any place else in this country?

A. No, I was a young boy learning at that time.

Q. Where did you reside in San Francisco up to the

time you went to Nevada. City?

A. 616 Jackson street.



vs. Dea Don Kay. 19

(}. Wore you registered in this country?

A. No, I was told that as I was born here I did not

need to be registered.

Q. Where were you residing at tlic time of registra-

tion?

A. At tlie firm of Tin Woh Tong & Co., 610 Jac-kson

street.

C^. What is your father's name?

A. Dea Seuck Suey.

Q. Where is yoiir father now?

A. He has gone to China.

Q. Is he alive? A. Yes.

Q. Wliat did he do in this country?

A. lie was connected witli the Tin Woli Tong Co.,

<>16 Jackson street.

(I What kin<l of business did lie carry on there?

A. Drug business,

Q. How many wives did your father have?

A. One wife.

(>. What is your mother's name?

A. Lee Woon.

Q. Is she alive now? A. ^he is dead.

Q. Where did your motlu'r die?

A. In San Francisco.

il At what address?

A. At 620 (G20-) Jackson street.

Q. In what year did she die there?

A. K. S. 22', 5th month, 5th day (June 14, 1S96).

Q. Was your mother a bound-foot woman?

A. Yes.
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Q. Did she have any other ehihdreu besides you?

A. No, I aiii the only child.

Q. Yon never had any brothers? A. No,

Qi. And 3'on never had any sisters? A. No.

Qu Is tliere anybody in this country now that can

testify to your birth? A. Yes, Dea Suey Min.

Q. Where is he located?

A. He is a laundryniau; No. 24 Washing-ton alley is

his headquarters.

Q. What firm? A. Suey Faat & Co.

Q. Is he related to you?

A. He is my uncle.

Q. Is he your father's brotlier?

A. He is my father's younger brother.

Q. How many brothers did y(mr father have?

A. He only had one brother.

Q. And that is Dea Suey Min? A. Yes.

Q. Is Dea Suey 3,Iin married? A. Yes.

Q. How many wives has he? A. One wife.

Q. Did you ever see that woman? A. Y'esi.

Q. Where is she residing now?

A. In the Sun Ning- district, China, Fung' Chung'

village.

Q. Is she a bound-foot won) an?

A. She is natural-footed.

(}. Has she any children? A. She has a son.

(}. Has she any daughters? A. No.

Q. She has only one child and that is a son?

A. Yes.

Q. W[hat is! that boy's name?
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A. Dea, Ng'.

(}. How <)1<1 is. lie? .\. El<n-('n ycai's old.

(}. lias liial bov or liis uioliu 1- ('\'(^r bccii in this conn-

try? A. >»'(), neither ol" them has.

(^. Anybody else in this conntvy that can testify to

>oui- birth besides that nnide oI' yonis?

A. Deai How Nging'.

il Where is he located?

A. lie is at the iirni of Suey Faat «!s: Co., No. 24 W'asli-

ingtou alley.

il. Is Dea How Nging related to yon?

A. No, he is a clansman.

Q. Is he a married man? A. Yes.

Q. Does his wife reside in San Francisco with him?

A. No, she livi's in China.

(^. Was slic ever in this connti-y?

A. She has never been here.

(^ Did you evei' see her? A. Yes.

il. Is slie a boiind-i'oot woman? A. Yes.

il. What village did yon sec her in?

A. I'^'ung Chung villag-e.

(}. lias she any children?

A. Ves, she has a daughter. ^

(}. She has no son? A. No.

(^. Anyone else in this count ly who can testify to

your birth? A. I)<'a Woo.

i}. Anyone else? A. Dea lice (lenng.

i^. Where does Dea Woo live?

A. He is connected with the linn ol' Wing Sing Lung

iv: Co., til 7 Dnpont street.
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Q, Where does Dea Hee Geung live?

A. He lives on Stockton street between SatTamento

and Clay streets.

Q. Anybody else? A. Wong Ng,

Q,. Where is he located?

A. He was a laundryman. He has gone to Nevada

City.

il Were those men here at the time you were born?

A. Ye®.

Q. Anybody else?

A. There are others who know of it but I do not re-

member their names.

Q. Are there any white men that know you were

born in this country?

A. I do not know of any white person that knows of

my birth here.

Q. What is the name of the man that you worked

for at the National Hotel at Nevada City?

A. Mr. Rector.

Q. Have you any further statement to make in your

case? A. No.

Q. Have you any further testimony of witnesses to

offer in behalf of your claim?

A. None other than 1 have mentioned.

Q. Have you understood the Interpreter clearly

throughout this examination? A. Yes.

Q, When did your father go to China?

A. K. S. 27th year, 4th moiitli, 4th day (May 20th,

1904), on the China.
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(Read back and swoni to July 13, 1904.)

i'\ W. McFARLAND,

Aftiiig Stoiiographer.

UNITED STATE'S LMMK STATION SERiYICE,

CHINESE BUREAU.

San Francisco, Cal., Jnlj 10, 1904.

Doa TToni X<2;noy, Snoy Vni «K: Co., No, 24 Washington

alley.

Sir: Affidavits alleging nativity have been presented

by Dea Don Kay, No, 75, ex S, S, "Korea," June 30,

1'904, with an apidicatiou for admission.

Among these alhdavits is yours.

In view of your personal interest in this case you are

notified to appear at the Chinese Bureau, room 78,

Ai>praisers' Building, cor. Washington and Sansome

streets, on Wednesday, July 20th next at 10:30 A. ^1.

o'clock, so tliat your testimony may be taken and final

action had \Aithoul delay to the applicant.

Failure to comply with this notice unless sufficient

reason for siieii failure be given will result in a deci-

sion niioii ihe admissibility of Ihe said Chinese person

on the 21st day oH July, 1904.

Kesjtect fully,

CHARLES MEHAN,

Chinese Inspector in Charge.

Witness notilied by

J. H. GUBBIXS,
Interijreter.

.hilv IS, \m\, 1:30 V. .M.
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UNITED SHTATES IMMIGRATION SERVICE,

CHINESE BUREAU.

San Francisco. Cal., Jnly Ifi, 19€4.

Dea He Gong, Stockton St., bet. Sacramento and Clay

Sta

Sir: Affidavits alleging nativity have been presented

by Dea. Don Kay, Ni;. 75, ex S. S. "Korea," June SO,

19i04, with an application for admission.

Among these affidavits is yours.

In view of your personal interest in this case you are

notified to appear at the Chinese Bureau, room 78,

Appraisers' Building-, cor. AV'ashington and Sansome

streets, on Wednesday, July 2'Oth next at 10:30 A. M.

o'clock, so that your testimony may be taken and final

action had without delay to the applicant.

Failure to comply witn this notice unless sufficient

reason for such failure be given will result in a deci-

sion upon the admissibility of tlie said Chinese person

on the 21st day of July, 1901.

Respectfully,

CHARLES MEIIAN,

Chinese Inspector in Charge.

Witness notified by

J. H. GUBBINS,

Inter])reter.

July 10, 1901, 4:30 P. M.
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UNITED STATES IMMIGRATION SERVICE,

OIIINESE BrTr.EAU.

San I'^ranci;CO, {\\\.^ Jn]y Ul, 1004.

Dea "Wo, Wino- sinii Liiiii; »S: Co., {\\~ DiijuHit St.

Sir: Aflidavits alle<»iii;4 nalivily luivc hreii ])r{'seiit(Ml

hy Doa. Don Ka,v, No. 75, ex S. S. ''Korea," Jnne 30,

]J)'04, witl) an api;licali(.-n foi- iulniissioii.

Among- these al1i<la,vits is yoinr..

In view of yoar p<'isonal intei-est in this case you are

notified to appear at the Chinese Bnri^an, room 78,

Appraisers' Rnilding, eor. Washington and Sansome

streets, on Wednesday, July 2'Oth next at 10:30 A. ^\.

o'clock, so that your testimony may be taken and final

action had without dehiy to the applicant.

Failure t(v comi)Iy with this notice unless sufficient

reason for such failure be given will result in a deci-

sion upon the axlmissibility of the said Chinese ]K'rs(tn

on the 21st day of July, IIKM.

Kes])ec1 fiilly,

{MIAKLES MEIIAN,

Chinese Insj^eclor in Charge.

Witness notified by

.7. If. crp.niNS,

Interpreter.

July 1<;, 1004, 4:30 P. M.
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(Copy—McF.)

State of California, "^

r ss.

City and County of San Francisco. J

DEA FOOK, being duly sworn, deposes and says:

That he resides at Xo. 613 Jackson street, in the city

and county of San Francisco, State of California.,

That he is well acquainted with Dea Don Kay, who

went to China in 1902, and returned on the steamer

"Korea-' to the United States, holding ticket Xo. To

thereon.

That the said Dea Don Kay is a citizen of the United

States, and was born in the city and county of San Fran-

cisco, State of California.

That attached hereto is a photograph of your de-

ponent.

(Photograph.)

(Chinese characters.)

(DEA FOOK.)

Subscribed and sworn to before me this 20th day of

July, 1901.

[Seal] HENEY L. HORX,
Notary Public in and for the City and County of San

Francisco, State of California.

Chinese Bureau, July 20, 1904.

Xo. 75. Dea Don Kay.

Class: Native (Visaed).

Ex. S. S. "Korea." -Tune 30, 1901.
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Inspector: John Lynch.

Interpreter: C. Rickards.

Stenographer: Howard B. Smith.

Witness—DEA FOOK.

Q. What is your name? A. Dear Fook.

Q. What is your occupation?

A. I am a doctor.

Q. At what address?

A. Six hundred and thirteen Jackson street, on the

3d floor, room No. 6 and 8.

Q. How long- have you lived in this country?

A. Since T. G. 7th year.

Q. Have you been registered?

A. Yes, I didn't bring my registration certificate

with me.

Q. Were you registered as a doctor?

A. I was registered as a laborer.

Q. Will you bring your registration certificate here

in the course of a day or two? A. Yes.

Q. Have you filed an affidavit in this case?

A. Yes. (Presents affidavit.)

Q. Whom did you come here to testify about to-day?

A. Dea Don Kay.

Q. Are you related to him?

A. No, I am a clansman.

Q. Where is ho now? A. He is at the wharf.

Q. Did you coiuc here in place of some other wit-

ness who is unabh^ to come? A. Yes.

Q. Whose place do you till?
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A. Dear How Ngin.

Q. Where is he?

A. He has gone to the country, I don't know where.

Q. How old is Dea Don Kay?

A. Twenty years old.

Q. In what year did you first arrive in this country?

A. In T. G. 7th year (1868). It was so many years

ago 1 don't remember the month.

Q. Do you remember the vessel you came on?

A. I came on a sailing vessel.

Q. Have you been a witness here frequently in

native cases?

A. I was a witness here in three cases.

Q. All natives? A. Yes.

Q. Were they all landed? A. Yes.

Q. Are they all in this country now?

A. Yes.

Q. When were you here in the last case?

A. In K. S. 29th year, 6th month (July 23 to August

21, 1903).

Q. Whom did you testify for at that time?

A. Dear Ah Sam.

Q,. What vessel did he come on?

A. On the "Coptic."

Q. How old was he? A. Thirty years of age.

Q. Where was he born?

A. In the rear of Tin Wah Tong & Co., 622 Jackson

St. \

Q. Dear Ah Sam was born at that address, was he?

A. Yes.
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Q. Wliat wa.s tbo name of Dear Ah Sam's father?

A. Dear Woey Lai.

Q. Is he alive now?

A. Yes, he is in business at Hono; Kong.

Q. How many wives did he have?

A. I only know of his having one wife and she died.

Q. Where did she die?

A. In the Gibson Bnilding, in the rear of that store.

Q. Was she a bound-foot woman?

A. She was natural footed.

Q. Did she have any other children besides Dear Ah

Sam? A. She only had one son.

Q. How old is this applicant, Dea Don Kay?

A. Twenty years old.

Q. Where was he born?

A. At 622 Jackson street.

0. Tn what year was he born?

A. He was born in K. S. lltb year.

Q. About what part of that year?

A. I don't know. I was in Ohina at that time.

Q. How old was this applicant when you first saw

him?

A. He was only about 2 or 8 months old when I saw

him first.

Q. When did you go to Thinn, just before this appli-

cant's birth?

A. Tn K. S. 10th year, 2d month, 22d day (March 18,

18^).

Q. Ou what vessel?

A. On the "City of Peking."
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Q. When did you return from that trip, and on what

vessel?

A. In the 11th year, 9th month, 28th day (Nov. 3,

1885), on the "Oceanic."

Q. Were you at the shaving feast of this applicant?

A. No, I wasn't here then.

Q. Do you remember the names of any other Chinese

families residing in this city about the time that this

applicant was born here?

A. Ng- Ming Yuen, Lee Poy, Dear Git, Dear Woo,

Dear Ghee, and Dear Wee Sing.

Q. How often has this applicant been to China?

A. Only once.
'

Q. When did he go?

A. In K. S. 28th year, 10th month, 27th day.

Q. What was his occupation in this' country?

A. He was going to school,

Q. Did he follow any occupation for a living after

he got out of school?

A. His father took him to Nevada City.

Q. What did he do in Nevada City?

A. When he first went up there he went into the

firm of Wing Hai Wah & Co., but afterwards he became

a cook.

Q. Has he been registered in this country, do you

know? A. I don't know.

Q. What is his father's name?

A. Dear Seuck Suey.

Q. Where is De-ar Seuck Suey now?

A. He has gone to China.
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Q. When did lie <j;o? A. In K. S. 27tli year.

Q. What did he do in this country for a living?

A. He was connected with Tin Wah Toug & Co., 722

Jackson street.

Q. What kind of a business did that firm carry on?

A. It was a drugstore.

Q. Is that man alive now? A. Yes.

Q. How many wives did he have?

A. He only had one that I know of.

Q. What was that woman's name?

A. Lee Shee.

Q. Is she living now?

A. I heard she was dead.

Q. Where did she die?

A. She died in this city, and afterwards he went to

the country.

Q. Do you know the address at which she died in

this city?

A. I heard that she died at the Gibson BuiMing, on

Jackson street.

Q, Were you her attending physician?

A. No, I wasn't a doctor then. I was working vvl'l

Sissou, Crocker & Co., then.

Q. Do you know in what year this woman died?

A. She died in K. S. 22d year.

Q. Did you attend her funeral?

A. No, I was in the country then.

Q. Was she a bound-foot woman?

A. Yes.
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Q. Did she have any other children besides this ap-

plicant? A. Thi« is the only child I know of.

Q. Did Dear Seuck Suey, the father of this applicant,

have any brothers? A. I don't know.

Q. Were you on terms of social intimacy with that

man and his family?

A. Yes, his wife used to visit my wife.

Q. You never learned whether Dear Sueck Suey had

any brothers or nat? A. I never knew.

Q. Do you know the other witness in this case, Dear

Suey Min? A. Yes.

Q. How long have you known him?

A. More than ten years.

Q. Is he related to this applicant?

A. He is a distant relative.

Q. Is Dea Suey Min married? A. Yes.

Q. Do you know anything about his wife; did you

ever see her? A. No, I never saw her.

Q. (Showing- applicant's paper.) Whose picture is

that? A. That's Dea Don Kay.

Q. (Showing affidavit.) Whose signature is that in

Chinese on that paper? A. My signature.

Q. Whose picture is that on the side of that paper?

A. My picture.

Q. Have you any further statement to make or any

testimony to offer in behalf of this applicant?

A. No.

Q. Have you understood the interpreter clearly

throughout this examination? A. Yes.
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(Presents registration certificate No. 39,565. Occupa-

tion, restaurant-keeper. Dated, San Francisco, Cal.,

Feb. 17, 1894. Registered under the name of Trah

Fook.)

(Foregoinji' read back to witness and witness sworn.)

(Signed by witness in Chinese characters.)

(Signed) C. RICKARDS,

Interpreter.

(Signed) JOHN LYNCH,

Chinese Inspector.

I certify that the foregoing is a true and correct tran-

script of the testimony given before Chinese Inspector

John Lynch, through Interpreter C. Rickards, that it

was read back to the witness and acknowledged by him.

HOWARD B. SMITH,

Stenographer.

Chinese Bureau, July 20, 1904.

No. 75. Dea Don Kay.

Class: Native (Visaed).

Ex. S. S. "Korea," June 30, 1904.

Inspector: John Lynch.

Interpreter: C. Rickards.

Stenographer: Howard B. Smith.

Witness—DEA SUEY MIN.

Q. What is your name? A. Dea Suey Min.

Q. What is your occupation?

A. I am a laundryman.

Q. Whore?

A. In the Sin Sin Laundry, 415 Bryant street.

V
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Q. How long have you lived in this country?

A. More than 20 years.

Q. Have you been registered?

A. Yes, I was registered under the name of Lee

Him.

(Presents registration certificate No. 37,081. Occupa-

tion, laundryman. Dated, San Francisco, Feb. 1st,

1894. Registered under the name of Le Ah Him.)

Q. Did you bring your picture here to-day?

A. Yes. (Presents photo.)

Q. Whom did you come here to testify about to-day?

A. Dea Don Kay.

Q. Where is he now?

A. He is at the wharf.

Q. How old is he? A. Twenty years old.

Q. Whose picture is that? (Showing applicant's

paper.) A. Dea Don Kay.

Q. Whose signature is that in Chinese on that

paper? (Showing affidavit.) A. My signature.

Q. Whose picture is that pinned to the side of it?

A. My picture.

Q. Give me the date of your first arrival in this

country and the vessel that you came on.

A. In K. S. 2d year, 5th month, after the 10th day

(May 23 to June 21, 1876). I don't remember the name

of the steamer.

Q. Did you arrive on a steamer or sailing vessel?

A. On a steamer.

Q. How old were you at that time?

A. I was 14 years old.
;
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Q. Wliat village did you come from at that time

and from what district?

A. Sun Ning district, the Wan San How village.

Q. Did you arrive as Dea Suey Min at that time?

A. Xo, Dea Him.

Q. In what year was this applicant born?

A. In K. S. 11th year, 7th month, 21st day.

Q. How often has he been to China?

A. He has only been to China once.

Q. When did he go?

A. In K. S. 28th year, 10th month, 27th day.

(}. What vessel did he go on?

A. On the "Hong Kong Maru."

Q. What was his occupation in this country?

A, He was a cook.

(i. Where did he follow that occupation?

A. In Nevada City.

Q. How long did he live in Nevada City?

A. He went there in K. S. 22d or 23d year with his

father.

Q. How long did he live there?

A. About 6 years.

Q. Did he cook for white i>eople there?

A. Yes.

Q. Did he cook in families or in hotels?

A. I don't know.

Q. What did he do in San Francisco?

A. He has always 1»('«'n going to school.

Q. What was his residence address in this country?

A. 620 Jackson street, San Francisco.
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Q. Was he registered in this country?

A. I don't think so.

Q. Did YOU linow a firm named Tin Wo T(nig on Jack-

son street? A. Yes.

Q. What number were they located at? A. 622.

Q. Were they ever located at (>16 Jackson street?

A. I don't think they were.

Q. The numbers have been changed on that street con-

siderable, have they not? A. Yes.

Q. Where was this applicant born ?

A. At 620 Jackson street.

Q. Where were you located at that time?

A. I was living over the firm of Tin Wo Tong & Co.,

on Jackson street.

Q. What was your occupation at that time?

A. I was a laundnman.

Q. How many witnesses are there in this case today?

A. Two.

Q. One more besides yourself? A. Yes.

Q. TMiat is his name? A. Dear Fook.

Q. Does he come here in place of somebody else?

A. Yes.

Q. Whom does he come in place of?

A. Dear How Nging.

Q. Did you attend the shaving feast of this applicant?

A. Yes.

Q. Where was that feast held?

A. At the Bun Sun restaurant.

Q. Were there many Chinese men in attendance at that

feast? A. Yes.
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Q. Are you related to this aijplieaut?

A. He is a distant nephew.

Q. Give me the names of some of those Chinese men

that attended tlie shaving feast of this ai)i)licant with you?

A. It is so long ago I don't rememl>er.

(2- You can't recall any of them to mind just now, can

you ? Af No.

(i. Do you remember the names of any Chinese families

residing in this cit}' about the time it is c laiuKMl this aj)-

l>licant was bom here?

A. I don't remember any families.

(}. The only Chinese family living here about the time

that you claim this applicant was born, that you can

name, is the family of this applicant? A. Yes.

Q. What was the name of this applicant's father?

A. Dear Seuck Sui.

Q. Where is he now? A. Tie has' gont^ i<} China.

Q. Wlien did he go to China?

A. In K. S. 27th year.

(i. Is he alive now? A. Yes,

<i. What di<l lie do in this country?

A. He has 1>eeii engage<l in business.

(i. What firm is he connected \\ith?

A. He was connecttnl with the firm of Tin W'nii Tong

cV: Co., (122 Jackson Street.

(i- What kind of hiisiiicss <lid that liiiii coiuliict ?

A. It was a drug store.

<2. Wluii did that man, Dear Scm-k Sui, go to China".'

A. Ill K. S. 27lh y<';ir, !)lh month, iMst day. (Oct.

31, 1901.)
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Q. What vessel did he go on?

A. I don't renieniher the name of the vessel.

Q. How manJ wives did Dear Se'uck Sui have?

A. One wife.

Q. Did 3 on ever see that woman in this citj?

A. Yes.

Q. What was her name? A. Lee Shee.

Q. Did you know her bj any other name?

A. No.

Ci. Is she alive now? A. She's dead.

Q. Where did she die?

A. x\t G20 Jackson street, San Francisco.

Q. When did she die?

A. In K. S. 22d year, the latter part.

ii. Do you remember the month?

A. No; I don't remember the month.

Q. Was she a bound-foot woman? A. Yes.

Q. What illness did she die of?

A. I don't know.

Q. Did you attend the funeral?

A. I was in China at the time of her death.

Q. Did she have any other children besides this ap-

plicant? A. No.

Q. You say you are a distant relative of this appli-

cant? A. Yes.

Q. Did the father of this applicant have any broth-

ers? A. No.

Q. Dear Sieuck Sui, the father of this applicant, had

no brothers at all? A. No.
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(^ You arc. poiS)itive of that, are you?

A. Yes; he had no brothers.

C^. Are you married? A. Y'es.

(i. llo\\- uiauy wives have you? A. One wife.

(2- Wliat is 3'our wife's name? A. Yee Shee.

(^ Is she a bound-foot woman?

A. No; she is natural footed.

Q. Where is she living now? A. In China.

(^ In what village and district?

A. In the Sung Ning district, Wang San How village.

(2. Do you know a village in the Sun Ning District

called the Fung Chung village?

A. Y'es; that is the new village, and Wang San How

is the old village.

(i- Did your wife ever live in that new village?

A. Y'es; she lives there now.

C^. Have you any children? A. I have one son.

(i. Have you any daughters? A. No.

Q. What is your boy's name?

A. Dear Juck Fong.

(2. Has he two names? A. He lias only one name.

ii. Then he has never been know n by the name of

Dear Ng? A. No.

(^ How old is he? A. Eight years old.

(2. In what year was he born?

A. In K. S. 23d year.

(^ Have your wife or that boy ever been in this coun-

try? A. No.

Q. Have you been a witness lici'c frequently?

A. No. !

;

' 1



40 The Vnited States of America

Q Have you ever been here before as a witness?

A. I was a witness once for my nephew.

Q. When was that?

A. Last year in the 9th month.

Q. Was he landed? A. Yes.

Q. Have you any other testimony to offer in behalf

of this applicant's claim or any witnesses to present ex-

cept the man who is about to testify? A. No.

Q. Have you understood the interpreter clearly

throughout this examination? A. Yes.

Q. Did Dear Seuck Sui have two names?

A. Yes.

Q. What was his other name?

A. Dear Hing Soo.

Q. I don't find a partnership list of Tin Wah Tong on

file in this Bureau.

A. I don't know anything about that.

(Foregoing read back to A\itness and witness sworn.)

(Signed by witness in Chinese characters.)

(Signed) C. RICKARDS,

Interpreter.

(Signed) JOHN LYNCH,

"Chinese Inspector.

I certify that the foregoing is a true and correct tran-

script of the evidence given before Inspector John Lynch,

through Interpreter C. Rickards, that it was read back to

the witness and acknowledged by him.

HOWARD B. SMITH,

Stenographer.
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(Copy—McF.)

Detention She<l, Aug. 5, 1!)()4.

No. 75.—Dea Don Kay.

Native.

Ex. S. S. "Korea,'' June 30, 1904.

J, Lynch, Inspector.

T. II. (rubbins, Interpreter.

V. W. ^IcFarland, .Vcting Sten.

Re-examinalion.

(}. What is your name? A. Dc^i Don Kay.

i}. \Miat was your mother's name?

A. Lee ^Voon.

Q. Did yon Icnow h(>r by any other name?

A. No.

Q. Is she alive now? A. No.

i}. About liow old was she wlieii slic died?

A. I do not know.

Sworn to Aug. 5, 1904.

DEPARTMENT OF ('():M:NrEK('i: AND LAiU)L»,

LALMKJKATION SERVICE.

Office of Chinese liispeelor,

San iM-aneisco, ('al., Au.uust 10, 11)04.

.Mr. ('has. Mehaii, (liiiieisc liispecior in (liar.^c, San

Francisco, (Jal.

Sir: In re Xo. T."*, Dea Don Kay, native, e\. S. S. "Ko-

rea," June :i(>, 1904:

The witness Dea Sney Min, alias Dea .Min, claims to

have ori'uinalh anixcd in this connti-v nndei- the nann
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of Dea Him, between May 23 and June 21, 1S7G, on a

steamer whose name he is unable to give. He claims he

was 14 years old at that time, and that he then came from

the Wan San How village, Stin Ning district. From a

careful search of the records on file in the custom-house

I am unable to verify his statement in this regard. This

witness Dea Sue^^ Min is unable to recollect any names

of persons attending the applicant's shaving feast in this

city, and cannot name any other Chinese families except

the applicant's family living in this city at the time it is

claimed the applicant was born here. The records of

this Bureau show that Dea Seuck Suey, the reputed

father of this applicant, departed from this port for

C%ina on the S. S. "Peking," October 31, 1901. There is

no list on file in this Bureau for the firm of Tin Wah

Tong & Co., to which firm it is claimed this reputed

father belonged. The claim is made in this case that

Lee Woon, the reputed mother of this applicant, died in

this city at 620 Jackson street, June 11, 1890. On Au-

gust 0, 1901, I made a careful examination of the uKJitu-

ary records on file in the City Hall cii' tliis city, and was

unable to verify this statement by said records. This

witness Dea S*uey Min says that the applicant's father

had no brothers; the applicant says that this vritness is

his father's younger brother. This witness Dea Suey

Min says that his son is eight year*? old, and that his

name is not Dea Ng; the applicant says that said son is

II years old, and that his name is Dea Xg.

The witness Dea Fook claims to have testified in the

case of Dea Ah Sam, native, ex. S. S. "Coptic," July 23
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to August 21, 1003. I am unable to find said case. The

records of this Bureau show that the witness Dea Fook re-

turned to this country by the S. S. ''Oceanic" December

19, 1885. I am unable to find any record of his leaviuj*-

here on the S. 8. "Peking" February 21, 1884.

Respectfully,

JOHN LYNCH,

Chinese Inspector.

UNITED STATES IMMIGRATION SERVICE,

CHINESE BUREAU.

San Francisco, Cal., July 19, 1904.

Dea Suey Min, 24 Washington Alley, Suey Fat & Co.

Sir: Affidavits alleging nativity have been presented

by Dea Don Kay, No. 75, ex S. S. "Korea," June 30, 1904,

with an application for admission. Among these affi-

davits is yours.

In view of your personal interest in this case you are

notified to appear at the Cliinese Bureau, room 78, Ap-

])raisers' Building, cor. Washington and Sansome

streets, on Wednesday, July 20th next, at 10:30 A. M.

o'clock, so that your testimony may be taken and final

action had without delay to the applicant.

Failure to conijdy with tliis notice unless sufficient

reason for such failure be given will result in a decision

upon the admissibility of the said Chinese person on the

21st day of July, 1904.

Respectfully,

CHARLES MEIIAN,

Chinese Inspector in Clinrge.
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Witness notified by

T. H. GUBBINS,
Interpreter.

July 18, 1904, 4:30 P. M.

(Copy—:\rcF.)

DEPARTMENT OF COMMERCE AND LABOR,

IMMIGRATION SERVICE.

Office of the Commissioner,

San Francisco, Cal., Aug. 11, 1904.

Chinese Inspector in Charge^ San Francisco.

Sir: Herewith please find record in re Dea Don Kay,

an alleged native. No. 75, ex S. vS. ''Korea," June 30,

1904.

Page 1 of the record shows that applicant departed

from this port per S. S. "Hongkong Maru," Nov. 25,

1^02, and that before going he filed an affidavit (pages

1 and 1-a) which he signs in English, claiming to have

been born at 620 Jackson street, this city, iu the 11th

year, K. S., 7th month, 21st day; that his father's name

is Dea Chuck Sui, who went to China in 1901, and was

there at the date of the affidavit; that applicant's

mother died in this city several years ago.

The affidavit of the alleged uncle, Dea Siiey Min, is

found on page 1-b of the record.

Applicant's testimony is on pages 2, 2-a and b. He

claims to have been born in this city as stated in his

affidavit; that he has been eng-aged here as a cook, that

he did not register, as he was a native-born person; that

his father was a druggist, connected with the Tin Woh
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Toiii* Co., (IK) Jackson stroot, this city; that he is now

in China; tliat his mother, Lee Woon, died at 620 Jaclv-

son street, in K. S, 22d year, 5th month, 5th day; that

applicant is an only child; that his nncle, Dea Sney Min,

Dea AVoo and Dea Hee Geong can testify as to his birth

In this country.

Subpoenas in this case are found on pages 3, 4, 5 and

6.

Affidavit of Dea Fook is on page 7, and is to the effect

of api^licant's native birth. Testimony of thi« affiant

is on pages 8 and 8-a of record, and substantiates the

<laim of applicant.

The testimony of Dea Suey Min is found on pages 9,

0-a and b and corroborates applicant so far as his par-

entage and birth are concerned.

Applicant was re-examined (on page 10 of record) as

to the d(nitli of the alleged mother.

The report of the examining inspector, on pages 11

aiHl 11-a, shows a good many quite material contradic-

tions between applicant's testimony and that of some of

his witnesses. The records of this office show that the

alleged father departed for China as claimed, but do

not slntw, liowever, the d(\ath of the alleged mother

verified by the city mortuary records.

T am unwilling <o act in Ihis case without further

evidence in regard to tin* alleged death of applicant's

mother, her burial, etc. The case is sent back with

directions that the applicant be examined along these

lines, to wit, the exa^t day of her death, place thereof,



46 The United States of America

ill what cemetery buried, who were the undertakers,

where her bones rest at present, etc., etc.

Respectfully,

H. H. NORTH,

Commissioner.

ML.

Chinese Inspector Comply, Aug. 12, 19*04. Dunn.

With above order.

CHARLES MEHAN,
Chinese Insp. in Charge.

Chinese Detention Shed, Aug. 16th, 1904.

No. 75. Dea Don Kay,

Class, Native Visaed.

Ex. S. S. "Korea," June 30, 1904.

Inspector, John R. Dunn.

Interpreter, J. S. McClymont.

Stenographer, Alice M. Strange.

Re-examination.

Q. What is your name? A. Dea Don Kay.

Q. What was your mother's name?

A. Lee Woon.

Q. Was she ever known by any other name?

A. No other name.

Q. Are you positive of this? A. Yes.

Q. You stated in your last examination that she

died in K. S. 22, 5th month, 5th day (June 14, 1896).

Are you absolutely certain of this? A. Yes.

Q. What was the cause of her death?
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A. She liad boon lyin^i' ill for about a mouth, I don't

know wliat was the cause of her death.

(>. In what cemetery was she buried?

A. I was too yoiinji- to understand, I don't know.

(}. ITave yon ever visited the cemetery in which she

was buried?

A. I attended the funeral but T never went there

since.

Q. ITow old were you at the time of her death?

A. Eleven or twelve years old.

Q. Who took charoe of the funeral ceremonies at

your mother's funeral? A. 'Sly father.

Q. Is there anybody else in this city that would know

where your mother was buried?

A. ^fy uncle knows.

0. What is his name and where may he be found?

A. Dea Suey Minj»-. He worked at different laun-

dries, he can be located at the store of Suey Fat, 24

Washington alley.

(}. Do you know who the undertakers were at your

mother's funeral?

A. I don't know, I was too younfj then.

(.). ITave hor bones ever been sent back to China?

A. Yes, my father took my mother's remains back

to China when he returned to China.

(The above was read back and sworn to by the ap-

plicant.)

(Sijrned) DEA DON KAY.

(Sioned) J. S. McCLYMONT.

(Sijjned) JOHN R. DUNN, C. I.
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I certify that the foregoing is a true and correct tran-

script of the evidence given in this case before Inspector

John R, Dunn, through Interpreter J. S. McClymont,

and that the same was read back to the applicant and

acknowledged by him.

ALICE M. STEANGE,

Stenographer.

Chinese Bureau, Aug. 18, 1904.

Xo. 75. Dea Don Kay.

Class, Native Visaed.

Ex. S. S. '^Korea," June 30, 1904.

Inspector, John R. Dunn.

Interpreter, J. S. McClymont.

StenogTapher, Alice M. Strange.

Re-examination.

Witness—DEA SUEY MIN.

Q. What is your name? A. Dea Suey Min.

Q. Do you recognize this photograph? (Showing

picture of applicant.)

A. Yes, Dea Don Kay.

Q. Is he any relation to you?

A. He is a distant nephew^ of mine.

Q. Have you ever testified before in this case?

A. Yes.

Q. What is the applicant's mother's name?

A. Lee Shee.

i}. Where is she now?

A. She died some time in K. S. 22.

Q. What part of the year?
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A. I doTi't know what iiiontli, it was dnriug the lat-

ter part of the Year.

Q. About how okl was she when she died?

A. She was somewhere about 40.

Q. What was the cause of her death?

A. I don't know, I was in China then.

Q. Where was she buried?

A. I think she was buried in the old Chinese Mis-

sion.

Q. Have you ever been there?

A. Yes, I have been there.

Q. How do you get there?

A. We o^o there every year to visit the tombs ac-

cordin^v to Chinese custom, and we engage a hack to

take us there.

Q. Is this cemetery out near the Cliff House?

A. No, it is not near there.

Q. Is it down on the road to San Jose?

A. You can go there by the Geary street car. It is

right in the suburbs of San Francisco.

Q. Does that cemetery belong to any of the associ-

ations up in Chinatown?

A. Ning Yung Association has something to do

with it. I

Q. Have her bones ever been sent back to China?

A. Yes.

il Who attended to that?

A. The applicant's father, Dea Sueck Suey.

Q. Do vou know when this took place?
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A. He took her bones to China at the time he re-

turned therein K. S. 27.

Q. What means have yon of being positive that this

woman died at the time mentioned by you?

A. The applicant's father wrote and told me w^hen I

v.as in China that his wife had died.

C^. Is there any way that you can ascertain the exact

(hiy and month of her death and burial?

'^
. I don't know.

Q. Do 3'ou know anybody else at present in San Fran-

cisco W'ho would be familiar with the facts concerning

her death and burial?

A. I don't know, I was in China at the time of her

death.

Q. Do you know who the undertakers were at this

funeral?

A. I don't know. Applicant's father had entire

charge of the affairs.

(The above w-as read back and sworn to by the wit-

ness.)

(Signed by the witness in Chinese characters.)

(Signed) eT. S. McCLYMOXT.

(Signed) JOHN R. DUNN, C. I.

I certify that the foregoing is a true and correct tran-

script of the evidence given in this case before Inspector

John R. Dunn, through Interpreter J. S. McClymont,

and that the same was read back to the witness and ac-

knowledged by him.

ALICE M. STRANGE,

Stenographer.
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DEPARTMENT OF COMMERCE AND LABOR,

IMMIGRATION SERVICE.

Office of Chinese Inspector,

San Francisco, Cal., Aug-. 27th, 1004.

y\v. Chailes Mehan, Chinese Inspector in Char«>e, San

Francisco, Cal.

Sir: In re Dea Don Ka3\ alleged native, No. 75, ex S. S.

''Korea," June 30th, 1904, papers in which case were re-

turned by the Hon. Commissioner under date of Aug.

lltli, for reinvestigation as to death of applicant's

mother, I have the honor to report as follows:

I have again interregnated the applicant and his al-

leged uncle, Dea Suey Min, and attach hereto transcripts

of the testimony brought forth. I called at the office of

the Ning Yeong Association in Chinatown, and find tliat

they have no records of burials in any of their cemeter-

ies. I also visited the Old Mission Cemetery, but was

unable to find a trace of any Chinese graves, being in-

formed that the entire cemetery had been removed to

San Mateo County. With Interpreter Waller I have

looked up the records on file in the office of the County

llecorder at Redwood City, and Mr. Waller has carefuUy

i xamined all the headstones in the Ning Yeong Ceme-

tery, and we are unable to find any record of the death

and burial as claimed by the applicant and said alleged

uncle.

All papers are respectfully returned herewith.

Respectfully,

(Signed) JOHN R. DUNN,

AMS. Chinese Inspector.
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(Copy-McF.)

DE'PART^IENT OF rOM:>rERCE AND LABOR,

IMMIGRATION SERVICE.

Office of Cliinese Inspector,

San. Francisco, Oal., Aug. 27, 1904.

Commissioner of Immigration, San Francisco, Cal.

Sir: Herewith I return record in re Dea Don Kay,

an alleged native. No. 75, ex S. S. ''Korea,'' June 30,

1904, the re-examination ordered by you on the 11th in-

stant having been made, and report thereon submitted

by Inspector J. R. Dunn.

Respectfully,

CHARLES MEHAN,

Chinese Inspector in Charge.

C/T.

Einc.

(Copy-McF.)

deipart:ment of commerce and labor,

immigration service.

Office of the Commissioner,

San Francisco, Cal., Aug. 27, 1904.

Chinese Inspector in Charge, San Francisco.

Sir: Herewith please find record in re Dea Don Kay,

an alleged native. No. 75, ex S. S. "Korea,-' June 30,

1904.

On the 11th instant this case was reviewed by me

and returned for re-examination along certain lines (see

pages 12 and 13 of the record). Applicant failed to sat-
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isfactorily (li.sj)os<> of his mutluT, her death in this city

not beinp; verified by the nioitiiary records, ami a reiu-

vestigation was ordered iu this counectiou.

For tlie testimony on re-examination see pa^es 14,

15 and 1(» of the record, and the re])ort of the exainin-

inji' insfK^ctor is found on paue 17. It shows that a very

carefnl re-examination fails to siiow the whereabouts

of tlie allei;ed mother, and applicant lias failed to sat-

isfactorily establish liis pareutag,e in this country.

His application to laud will have to b<' denied, and

he is consequently ordered deported to the country

wlicnce he came by the next vessel of tlie line bring-

ing him here. Yon will ])lease notify him of his rioht

to api>eal, etc.

Respectful ly,

11. II. NORTn,

Commissioner.

UNITED STATEvS IMMIGRATIOX SERVICE,

ClllXi:SE JU'REAi;.

Snn Francisco, Cal., 27tli Auo-., 1904.

Dea Don Kay, Xo. 75, ex 8. S. "Korea, 30th June, 1904.

Sir: You ar(^ hereby notiticd thnt after du(^ considera-

tion of your case the lI(.iiorabl(' Coiumissioncr (d Im-

miiiratio;) h.as refused you admission to tiic Fniteil

States.

There is rc^' r\vd for yon lh<' riiihl of ajtiu'al to tiio

Secretary of tho l)ep;irimenl (d' Commerce and Labor
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Through an attorney or reasonable representative. You

may designate who shall be your representative in this

matter, the name and address will be written below, and

the party duly notified. Notice of appeal must be filed

within tw^o days.

Your signature in acknowledgment of all the forego-

ing is requested.

Respectfully,

CHARLES MEHAN,
Inspector in Charge Chinese Bureau.

WING SINIG LUNG,

615 Dupont St.

(Acknowledged) DEA DON KAY,

Applicant.

Applicant notified by,

J. s. mcoly:\[ont.

Interpreter.

27th Aug., 1904, 4 P. M.

(Return this notice to Ins])('ctor in Charge Chinese

Bureau.)

FORM OF APPEAL.

San Francisco, Cal., Aug. 29/04.

I hereby appeal to the Honorable Secretary of the

Department of Commerce and Labor from the decision

of the Commissioner of Immigration in case No. 75, ar-

riving ex S. S. "Korea" on June 30/04, and agree to

perfect appeal within three days by filing brief with

Department. I will be represented before the Depart-



vs. Dea Don Kaif. 55

inent by Attorney Ralston & Siddons, (No.) , (St.),

Wnsliin^ton, D. C.

n. i\ SIMTAEKTZER,

Atloniov for Dea Don Kay, Ai)i)('llant.

(Copy-McF.)

DEPART NiE^T OF COMMERCE AND LABOR,

IMMIGRATION SER VICE.

Office of Chinese Insijector,

San Francisco, Cal., Sept. 2, 11)04.

Commissioner of Immigration, San Francisco, Cal.

Sir: I hand you herewith for transmittal to the Depart

iiieut the papers (pages 21), in tlie case of Dea Don Kay

Mil alleged native, No. 75, ex S. S. ''Korea," June 30, 1904

This appluanl was denied by you on tb(? 27th of Au

gust, and his case was appealed on the 29th, by H. C

Scliaertzer, who will b<' rei)resent(Ml before the Depart

lueut by llalslon »!<: Siddons, of Washington, I). C.

Respe(,-tfully,

CHARLES MEIIAX,

Chiiu'sc Inspector in Charge.

C/T.

Enc.



56 The United States of Amerieo

Order Dismissing Appeal.

(Copy.)

DEPAI^TMENT OF OOMMERCE AND LABOR,

OFFICE OF THE SECRETARY.

No. 13095-C. Washington, September 30, 1904.

Commissioner of Immigration, San Francisco, Cali-

fornia.

Sir: Referring to your letter of the 2d instant, #1092-

C, the Department returns herewith the record on ap-

peal in the case of Dea Don Kay, No. 75, ex steamship

"Korea," June 30, 1904, who was rejected by you on the

27th ultimo, because you were not satisfied from the evi-

dence admitted and adduced that his birth had occurred

in the United States as claimed.

Tlie testimony of two persons has been introduced in

an attempt to prove appellant's claim. While their

statements are consistent upon many points, a disagree-

ment is noted with regard to several details as to which

it is thought that persons asserting the intimate ac-

quaintance with appellant which they do might reason-

ably be expected to be accurately informed. Aside from

this unsatisfactory feature of the evidence, however, the

claim that appellant's mother died in San Francisco in

1896 is not substantiated by an exhaustive search of the

mortuary records of said city and by a resort to every

source of information upon the subject possible under

The circumstances.

This case is similar to that of Wong Pon, whose ap-
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poal was dismissed July 15, last—soo published decision

No. 44.

The appeal of the said Dea Don Kay is, accordingly,

dismissed.

liespectfully,

(S1ono,i) LA\YKENrE O. MURKAY,

Assistant Secretary,

AWP. FHL.

Uniteil States of America, -n

Us.
Port of San Francisco.

J

I, Charles Mehan, the duly appointed, qualified and

acting' Oommissioner of ImmioTation and officer of the

I'nited States in charge of the enforcement of the Chi-

nese exclusion laws at the Port of San Francisco,and the

official custodian of the records on tile in my said office,

liereby certify that the above and foregoing is a full and

true copy of all testimony onVred upon the hearing of

the application of Dea Don Kay for admission into the

United States, an<l of all oiMh'is made and proceedings

had in resix^ct thereto; all of which aro n]»on Ihc official

files of my said office.

In witness whereof, I hereunto sign my name and af-

fix my seal of office this 2Sth day of October, A. D. 1904.

CHARLES ^I EI IAN,

Acting Commissioner of Immigration and Officer in

Charge of the Enforcement of the Chinese Exclusion

Laws at the Port of San Francisco.
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Motion to Dismiss the Writ.

Having made full and correct answer to the writ in

this, its return thereto, upon the leave given to inter-

vene, the United States now moves the Court to disiniss

the writ of habeas corpus issued herein, upon its answer

and return as above made, for the following reasons:

1. The answer and return of the United States upon

its face shows that the said North, as such officer, and

the Secretary of Commerce and Labor, in all things

acted within the authority conferred upon them by law

and by the regulations of the Department of Commerce

and Labor duly promulgated 1 hereunder; and, having so

acted, the determination of those officers upon the ques-

tions of fact committed to them by law is made final, and

is not subject to review by this Court upon a writ of

habeas corpus,

2. The Court has no jurisdiction to review the finding

of the immigration officer and of the Secretary of Com-

merce and Labor that the said Dea Don Kay is a Chi-

nese person and a person of Chinese descent, and that he

was not born in the United States.

3. The petition, the return by the master of the

steamship "Korea" and the return and answer of the

United States filed in pursuance of its leave to inter-

vene, show that the said detained has no legal right to

enter or to remain in the United States.
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4. That the said detained is not nnlawfnlly detained

OY dejn'ived of liis liberty.

MARSHALL B. WOODWORTH,
Attorney of the United States, for the Xortliern District

of California.

The witliin motion ^Yill be called np for heariup: on

November 1st, 1904, at 11 o'elovk A. M., or as soon there-

after as connsel can be heard, at the courtroom thereof.

MARSHALL B. WOODWORTH,
TTnited States Attorney.

[Endorsed]: Filed this 31 day of Octr., A. D. 1904.

George E. Morse, Clerk. By J. S. Manley, Deputy.

At a stated term of the District Court of the United

States for the Northern District of California, held

at the courtroom in the city and county of San Fran-

cisco, on Tuesday, the 1st day of November, A. D.

1904. Present: The Honorable JOHN J. DE
HAVEN, Judge.

[Xumber and Title of Case]

Order Denying Motion to Dismiss Writ.

In these matters, the motions by the intervener. The

United States of America, that the writs of habcii-- cor-

pus issued ill each matter be dismissed, t his day came on

regularly for liciiijtig-. After hearing C. M. l''cl-('i't.

Special Assist;iiil I'liited States Attorney, it is ordered

that each of said motions be, ;ind the same is lier* i>\, de-
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Died, to which order denying said motions, ]\[r, Fickert,

on behalf of the intervener, then and there duly ex-

cepted.

In fJic District Coiirf of ihc T'liitcd i^tatcs, in and for the

Northern IJistricI of California.

Tn the flatter of DEA DON KAY, on "^

^No. 13,36r).

Habeas Corpus. J

Supplemental Fi/lotion to Dismiss Vv'rit.

Having; made full and correct answer to the writ in

its return thereto, upon the leave given to intervene,

the United States now moves to dismiss the writ of

habeas corpus issued herein, upon its answer and return

as heretofore made, for the following reasons:

1. The petition fails to allege and show that upon the

ease presented for their determination the immigTai-

tion officers abused the discretion vested in them by

la^^-, or that their action was unlawful, or that any error

prejudicial to the detained Dea Don Kay was committed.

2. It does not appear from the return and answer

made to the writ that the immigration officers, or the

Secretary of Commerce and Labor, acted in violation

of the authority conferred upon them by law, or that

upon the case submitted to them abused their discretion,

or acted unlawfully, or committed any error prejudicial

to the detained Dea Don Kay.

3. The judgments and rulings of the i^iimigration offi-

cers excluding tlie detained Dea Don Kay, affirmed on
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a])]i(';il to \\\o i^oci'otary of roiniiiorcc and Labor, should

bo troatcd by tin's Tonrt as final and oonelnsive of tho

questions involvc^l, since* it docs not afllirniativcl.v appear

fro.ni the wlnd(» riM-ord tliat tliose ofiicers, in the case

submitted to tlieni, acted in an unwarranted way, abused

their discretion, or conimitted any prejudicial error

against the interest of the detained Dea Don Kay, and

said Dea Don Kay is tlterefore not unlawfully deprived

of his liberty,

1. The i)etition, reiurn and answer show that the

detained Dea Don Kay has no le^nl right to enter and

remain in the United States and is jiot unlawfully de-

prived of his liberty.

5. There is nothing in the record to show that the

detained Dea Don Kay is unlawfully deprived of his lib-

erty or that he has been unlawfully denied admission

to the United States, or that lie has a right to enter and

remain therein.

MARSHALL R. ^YOOD^YORT^,

Uuited States Attorney.

Tlie j.bovc motion Avill be s<'t down for hearing Janu-

ary (Wh, ]!M)r), at 11 .\. -M. before the above-named Court.

MAKSllALL B. WOODWORTH,
United States Attorney.

[Endorsed]: Fih'd -Tan. T), 1!M)5. James P. Brown,

Clerk. By J. S. Manley, Dej.uly (Merk.



62 The United States of America

At a statedi term of tlie District Court of the United

States for the Northern District of California, held

at the courtroom in the city and county of San Fran-

cisco, on Friday, the 6th day of January, A. D. 1905.

Present: The Honorable JOHN J. DB HAVElNi,

Judge.

[Number and Title of Case.]

Order Denying Supplement??! Motion to Dismiss.

In tliese matters, the supplemental motions by tlie in-

tervener, the United States of America, to dismiss the

writs of habeas corpus in each matter, this day came

on regularly for hearing. After hearing C. M'. Fickert,

Assistant United States Attorney, it is by the Court

ordered that each of said motions in each matter be,

and the same is hereby, denied, to which order denying

said motions, the intervener, by Mr. Fickert, then and

there duly excepted.

In the District Court of the United IStates, Ninth Cireuit,

Northern District of California.

Before B. H. HBACOCK, Special Eeferee aud Examiner.

In the Matter of DBA DON KAY, on -]

VNb. 13,366.
Habeas Corpus. J

Report of Referee.

Pursuant to- the order of the above-namedi court, duly

made and entered herein, referring the above-entitled

matter to the undersigned!, as Special Eeferee and Exam-
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iiuT, to hear tlu' (csl iiuoiiv, ascertain, (Icti'i'iuiiic and

ropoi't to the (\)ui'(, llic facts, and his conclusions of law

tlu'i'con, and r('c(»uini(Mi<l such judi>inent as in his opinioii

oujjjht to ho ontci'cd th-crcin, the said matter liaviu<»' been

rei^iilarly brouiilit on for hearinj^-, and tlu' same havinj>'

been dul^' heard and submitted, and due consideration

ha vino- hvou th(>reou ha<l, I, the said Special Referee and

I^xaminer, do find as follows:

That the above-named petitioner was born on the 30th

da.y of August, A. D. 18!^o, in the city and county of San

Francisco, in the State of California, in the United

States of America.

As conclusions of law, 1 tind that said petitioner is a

citizen of the United States of America, and is lawfully

entitled to re-enter and remain therein.

I do, tiler fore, recommend that in my o]>inion judg-

ment should be entered herein:

That the said ix'titiouer is illegally restrained of his

liberty, as alleged in tiie petition herein, and that he be

discharged from the custody from which he has been pro-

duced, and tliat he go hence without delay.

J'^xcei^tions were taken to the above report or by the

United States.

E. n. HEACOOK,

Special Keferee and Examiner.

Exceptions overruled and the above report of the.

Special Referee and Examiner is confirmed, and judg-
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lueut is ordered to be entered iu accordance therewith.

Execution of judgment stayed for ten days.

Jan. 21st, 1905.

JOHN J. DE HAVEN,

District Judge.

[Endorsed]: Filed Jan. 20, 1905. Jas. P. Brown, Clerk

U. 8. District Court, Northern District of California. By

J. S. Manley, Deputy Clerk.

/// the District Court of the i'uited States, in and for the

Xorthvni District of California.

Honorable E. II. HEACOCK, Special Keferee.

In the Matter of DEA DON KAY, on->j

I No. 13,306.
Habeas Corpus.

J

Testimony.

Thursday, January 19, 1905.

Appearances

:

H. C. SCHAEKTZEK, Esq., for the Petitioner.

C. M. FICKERT, Esq., for the United States.

DEA DON KAY, the petitioner, sworn.

:\rr. SCHABETZEPv.—Q. What is your name?

Mt. FICKERT.—If your Honor please, as Congress

has vested in the ImmigTation officers the power finally

to determine the facts with respect to the right of

Chinese persons to be admitted into the United States,
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(Testimony of Dea Dou Kay.)

and as the proper Imniijiration officers have found that

this ap]>licant for admission was not born in the United

States and was not entitled to be admitted therein, the

(xovernment objects to the offering or the receiving at

this stage of the hearing, of any evidence except such

as is offered for the purpose of imi^eaching the returns

or answers filed herein and of showing such wrongful

action on the part of tlie Immigration officers as would

amount to a denial of a fair hearing to the applicant

and render their proceedings void. Until such illegality

of a<;-tion be shown, tlie CTOvernnieut insists that this

Court is without power to ignore the action of tlie j>roper

Immigration officers and to retry the questions of fact,

the finding of those officers on the questions of fact being

conclusive in the matter.

The (rovernment also repeats the same objections to

the introduction of this testimony as were urged in the

motion to dismiss tlie writ, on the grounds:

(1) That the answer and return of the United States

upon its face shows that the said H. U. Nortli, as such

Immigration office)-, and the Secretary of Commerce and

Labor, in all things acted within the authority con-

ferred upon them by law and by the Regiilations of the

Department of ComnuTC" and T/ibor duly promulgated

thereunder; and, having so acted, the determination of

those oflicers upon the (juestions of fact conimitted to

them by law is made final, and is not subject to review

by this Court upon a. writ of habeas corpus.
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(2) That the Court Las no jurisdiction to review the

finding of the Immigration officer and of the Secretary

of Conimerce and Labor that the said Dea Don Kay is

a Chinese person of Chinese descent, and that he was

not born within the Ignited States.

(3) That the petition fails to allege and show that

upon tlie case presented for their determination tlie Im-

migTation oflQcers abused the discretion given them by

law, or that their action was unlawful, or that any error

prejudicial to the petitioner was committed; therefore,

the writ should not have been originally gTanted and

should now be dismissed,

(4) That it does not appear fr(;m the returns and an-

swers made to the writ tliat the Immigration officers,

or the Secretary of Commerce and Labor, acted in vio-

lation of tlie authority conferred upon them by law, or

that upon the case submitted to them, abused their dis-

cretion, acted unlawfully, or committed any error preju-

dicial to tlie petitioner; therefore, the petitioner is nut

unlawfully detained, and the writ should have been dis-

missed and should now be dismissed;

(5) That the judgments and rulings of the Immigra-

tion officers excluding petitioner, affirmed on appeal to

the Secretary of Commerce and Labor, should be treated

by this Court as final and conclusive of the questions

involved, since it/ does not affirmatively appear from

the whole record that those officers, in the case sub-

mitted to them, acted in an unwarranted way, abused
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tlioir discretion, or lommittetl any prejudicial error

against the interest of petitioner; therefore, petitioner

is not nnlawfully dcju-jvcNl of his liberty and the writ

shonhl be dismissed.

( G) That the petitioiK returns and answers sliow that

the petitioner has no k'i;al ri<;lit to enter or remain in the

United States and is not unlawfully deprived of his lib-

erty; therefore, tlie writ should be dismissed.

( 7) That there is nothing to show that the petitioner

is unlawfully deprived of his liberty or that he has l)een

unlawfully denied admission to the United States, or

tliat he lias a right to enter and remain therein; there-

fore, the writ sliould be dismissed.

The REFEREE.—I overrule the objections pro f(»rma.

^Ir. FICKERT.—The Government takes an exception.

A. Dea Don Kay.

Mr. SCHAERTZER.—Q. Where were you born?

A. In San Francisco, California.

Q. What year, month and day were you born?

A. In the 11th year of Kwong Sue, Tth month and

The 21st day. (30th day of August, 1S85.)

Q. Where were you born?

A. San Francisco, California.

Q. What street and number?

A. Jackson street, 620.

Q. What is your father's name?

A. Dea Set Louie.

Q. And your mother's name? A. Lee Shee.
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Q. Where is your fatlier at tlie present time?

A. He has gone back to China.

Q. When did he go to China?

A. In the 27th year of Kwong Sue.

Q. Was that before you went to China?

A. My father went home first.

Q. When did you go to China?

A. In the 28th year.

Q. This is the paper you brought back, is it? (Hand-

ing.) A. Yes, sir.

Q. That is the paper? A. Yes, sir.

Mr. SCHAERTZER.—If your Honor please, I offer in

evidence the document that the petitioner brought back

with him, a certificate of departure, with the endorse-

ment, "Departed from San Francisco, per steamer 'Hong-

kong Maru,' O'etober 25th, 1902, J. E. Gardiner, Inspec-

tor, 17."

Q. Where is your mother? A. My mother died.

Q. Where did she die? A. Kwong Sue 22d year.

Q. Where? A. In San Francisco, California.

The REFEREE.—Q. What village in China do your

parents come from, your father?

A. Wong San How, in the Sun Ning District.

Q. What was your mother's name?

A. Lee Shee.

Q. Did she have any other name?

A. And also Lee Ah Woon.

Q. What company did your fatlier belong to?
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A. Nino Ynno- Ponipauy.

The KEFEIIEE.—The officer reports that the Ning

Yung Company people tolfl him that tlicy liad no record

of deaths. That is evidently a mistake, because they do

have records.

:Mr. SOHAERTZER.—Q. What was your father's

business in San Francisco? Wliat did yonr father do?

A, He kept a drugstore.

Q. What was the name of liis store?

A. Hen Wah Hong.

(2. Where was that, what street?

A. Jackson street.

(^ What number?

A. I forget the number. It was GOO and something.

It was in the neighborhood of 60O.

il. When did your father give up that business?

A. That store closed in the 22d year.

(]. Then wiiere did yonr father go?

A. To Nevada aty.

<2. Did you go with liim? A. He took me.

il. That was after your mother died?

A. Yes, sir.

Q. You and y(»ur fallier went to Nevada Tity?

A. Xe^, sir.

Q. What did you do np then*?

A. Kept a store.

Q. Whai was the name of I hat store?

A. W.Mi Hai Wah.
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Q. What street was that on?

A. It was a little town. I don't know what the

street was.

Q. In Chinatown? A. In Chinatown.

Q. Is there anvbodT here in San Francisco who

knows that you were born here?

A. Dea Suey Min.

Q. AVhat is his business?

A. He is in the laundry business.

i}. Who else knows that you were born here?

A. Dea Ah Yin.

Q. What is his business?

A. He is in Nevada mining for gold.

Q. He is a miner?

A. Yes, sir, a gold miner.

Q. Where does he live?

A. He lives at the mines, and every week or so he

would come to my father's store.

Q. In Nevada City? A. Yes, sir.

O. Does he live in Nevada City?

A. He lives at the mines, and then comes to my

father's store for provisions every week.

Q. Is there anybody else in San Francisco that you

know who knows that you were born here?

A. If I should see their faces, I would recognize them.

Q. Do you know the firm of Wing Sing Lung «S: Com-

pany? A. Yes, sir.

Q. Do you know anybody there? A. Ah ^yoo.

Q. Do you know Ah Woo? A. Yes, sir.
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Q. TIow long liave yon known him?

A. A long time.

Q. About how long? Have yon known him since you

were a little boy?

A. Yes, sir, since a little boy.

Q. Now, what did yon do in S-an Francisco while you

were living here? A. Working.

it Well, did you go to school here?

A. Yes, sir.

Q. Whose school did yon go to?

A. Wooey Kin.

Q. Where was his school? A. Olay street.

Q. What number?

A. Wong Woon Chung, upstairs.

Q. Did you ever go to an English school?

A. In Nevada City for a couple of months.

Q. Who was your teacher?

A. ^liss arable, a girl, about twenty years old.

Q. That is where you learned to speak English?

A. Yes, sir.

Cross-examination.

yh\ IMCKEKT.— (>. Were yon ever registered?

A. No, sir.

Q. Why were yon not registered?

A. Because my father sai<l 1 was born iiere.

Q. lias your father any other brothers besides Dea

Suey Min?

Mr. SCIIAEKTZI:K.— We lii'.vc not hail a broMicr yet.
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A. He has a younger brother.

iNIr. FIOKERT.—Q. What is his name?

A. Dea Suey Min.

Q. Where is he? A. In San Francisco.

Q. Has yonr father any other brothers besides him?

A. No, sir, just the one younger brother.

The KEFEREE.-^Q. Born of tlie same mother?

A. The same mother.

Mr. FIOKERT.—Q. What does he do in this coun-

try? A. He is a laundryman.

Q. Where is his laundry? A. In San Francisco.

Q. On what street in San Francisco?

A. I don't know. I have been all along in the coun-

try.

Q. Did your father have any sisters?

A. No, sir.

Q. Is your uncle married? A. Ye«, sir.

(). Has he any children?

A. He has got a son.

Q. How old is he? A. Eleven or twelve.

Q. Does his wife live in this country or in China?

A. In China.

Q. Has she ever been in this country?

A. No, sir.

(}. Did you see her wliile you were in China?

A. Yes, sir.
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Tlio KEFEKEE.—.Q. How do yon know that he has

a .son eh'ven or twelve years of age?

A. Becanso I went back to China and saw him.

Q. On this trip?

A. Yes, sir, in the same village.

(}. Where does Dea Ng Oing live?

A. I don't know whether he is the city or not.

:\rr. SOIIAERTZEK\—Q. Wlio?

A. Dea. Ng Ging.

Mr. FICKERT.—'Q. Do you know whether he was in

the city before yon left for China?

A. At Dok Wah street, that is, Washington Alley.

Q. What numbei* on Washington Alley? A. 24.

Q. What was the name of the company he was with?

A. Suey Fat.

Q. Is lie an nncle of yours? A. No, sir.

Q. Is ho a clansman of yours? A. Yes, sir.

Q. Do you know whether he is married?

A. Yes, sir.

Q. Have you ever seen his wife?

A. Yes, sir.

(^ Where did you see her? A. In China.

(^ Are you a relative?

A. No, sir, just a clansman.

Q. Did you see her in China in the same village wiicic

your people were? A. Yes, sir.

il What is iIk' iiaiiic of yonr village?

A. II was quite close, not in the actual village.
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Q. What village does she live in?

A. Wong San How^, Fung Ten Lee.

Q. Do you know in what year you and your father

went to Nevada City? A. In the 22d year.

Q. Can you give the niame of any iboys who went to

school with you in Chinatown?

A. Well, I remember some of them.

Q. Well, give us their names?

A. You Woo Jung, Chin Sai

—

Q. You Woo Jung, where is he now?

A. I could not say where he is now, having been in

the country.

Q. And the other one. Chin Sai. Do you know where

he is?

A. I don't know. It is a long time ago now.

Q. What is the name of jour uncle?

A. Dea Suey Min.

DEA SUEY MIN, called for the petitioner, sworn.

Mr. SOHAERTZE'R.—Q. What is your name?

Mr. FICKERT.—If your Honor please, we object to

ihe testimony of this witness upon the same grounds and

for the same reasons that were urged with reference to

the first witness sworn in this case.

The REFEiEEE.—The same ruling.

Mr. FIOKERT.—^The Government excepts.

A. Dea Suey Min.

Mr. SCHAERTZER.—Q. What is your business?
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A. In the laundry business.

i}. Where is your laundry?

A. On Brannan street.

Q. You have got your laundry on Brannan street?

A. Yes, sir.

(I ^Vhat is the number? A. 415.

C^ What is the name of your laundry?

A. Sing Sing.

Q. Do you know this boy here? What is the name

uf that boy? A. Dea Don Kay.

(^. How long have you known him?

A. Over twenty years.

(}. Where was he born?

A. Here in San Farncisco.

Q. Wliat street and number?

A. Jackson street.

(}. Do you know the number? A. (>20.

(2- Do you know what year it was?

A. The 11th year.

(2. How do you know that?

A. He being uiy nephew.

(^ Were you living here at that time?

A. Yes, sir.

The KK1'M<:1M<:E.— (i. What monlli and day was lie

horn?

A. The 7th iiioiilh and the 21st day.

il What was liis father's name?

A. Dea Set Loui<\
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Mr. SOHAERTZER.—Q. What was his father's

business?

A. In a drugstore.

Q. Where was that business?

A. Jackson street.

Q. What number? A. G22.

Q. What was his father's name?

A. Dea Set Louie.

Q. What was the boy's mother's name?

A. Lee Shee.

Q. Has she any other name? A. Lee Ah Woon.

Q. Where is Lee Shee? A. She is dead.

Q. When did she die? A. In San Francisco.

Q. When? A. In the 22d year.

Q. Where is the father? A. In China.

Q. When did he go to China?

A. In the 27th year.

Q. What was he doing just before he went to China?

Where was he living? A. At Nevada.

Q. Nevada City? A. Yes, sir.

Q. What was he doing up there, do you Ivuow?

A. Wen Hai Wah.

Q. Did the boy go up there with him?

A. Yes, sir.

Q. Are you married? A. Yes, sir.

Q. Have you got any children? A. One son.

Q. How old is he? A. Eleven years of age.
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Cross-examination.

Mi-. l-^IOKEKT.—(). W'ovo yon liviiio- in t^an Fran-

cisco at the TiiiH' iliis boy was born?

A. Yes, sir.

(}. Wove yon present at tlie sliavin^ feast?

A. No, sir.

Q. Do yon Ivuow whether the boy went to school in

San Francisco?

A. His fatlier tang;lit him in the store.

Q. Did lie ever go to any school besides that?

A. No, sir, his father taught him in the store.

Q. Are you positive that he never went to school, to

any other school, in San Francisco?

A. I know that he did not go to school.

(). A\'oll, how do yon know that he did not go to

school?

A. Well, hccanse T was liei-e in town. Of course,

when he went into the country, I don't know what he

did.

(^ When did he go into the country, in what year of

Kwong Sue?

A. I was not here. I had gone to China.

(2. Do you know whether the boy's mother is alive or

dead? A. Dead.

(^ When did you go to China?

A. In the 22d year of Kwong Sue 1 went back.

(2. Was that before or after the mother died?

A. She died while T was in (,'hina.
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The REFEEEE.—Q. She was alive when you left

here? A. Yes, sir.

Mr. FIOKEET.^Q. Have yon any children of your

own? A. One son.

Q. How old is he? A. Eleven.

Q. Are your wife and child in China?

A. In Fung Ten Lee. Wong San How is the old vil-

lage part of it. The new part is called Fung Ten Lee.

Q. When did you return from China?

A. In the 23d year.

Q. Had the boy gone to the country when you re-

turned to the United States?

A. He had gone into the country.

The REFEREE.—Q. When did you first see him af-

ter you got back? A. In the 28th year I saw him.

Mr. SCHAERTZER.—Q. That is when he came from

Nevada City to go to China?

A. Yes, sir.

Mr. FIOKERT.—Q. Are you registered?

A. Yes, sir.

Q. When did you come to this country, what year of

Kwong Sue? A. In the 2d year of Kwong Sue.

Q. How is it, if you were in the city at the time of the

shaving feast, that you did not attend?

A. I was working and had no' time to go.

Q. Were you examined before the Chinese Bureau on

the 20th day of July, 1904? A. Yes, sir.
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Q. Were you asked thisst qiiestiou ami did you ^ive this

answer: "(^. Did you attend tlie shaving feast of the ap-

plieant/' and did you answer, "Yes"?

A. 1 did go to the shaving fea«t.

The INTERPKETEK.—And I asked him, -Wliy did

you tell me just now that you did not?'' and he says, "I

misuuderetood you."

The REFEREE.—Q. Y(m could not have misunder-

stood, hecause you gave the rea.s^on for not! going; you

said you had no time to go.

A. No, sir; I did not understand.

Q, Wliat was it you did not have time to attend?

A. I don't remember.

Q. It was only about two minutes ago that y(m told

us you did not have time.

:Mr. FTOKERT.—Q. I will ask you these other ques-

tions. Were you asked: "Q. ^Miere was the feast held?"

and did you answer, "At the Bun Sun restaurant"?

A. T did not go there to drink, but I know that it was

there. I was at the store. That is where I went to

drink.

Q. And then you were asked : "Q. Were there nmny

< Miinese men in attendance at that fea.st?" and did you

answer, "Yes"?

A. Probably there were. I was not there to see.

Mr. SCHAERTZER.—Q. Well, why .lid you say there

were? Were vou talking about probabiliti&s?
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A. I was at the store. I did not go to the restaiiraint

Mr. FICKERT.—Q. Then were yoii asked this ques-

tion: "Q. Are you related to this applicant?" and you

answered, "He is a distant nephew"? A. No, sir.

Q. Were you then asked : "Q. Did the father of this

applicant have any brothers?" and did you answer, "No"?

A. He did not have any, and I so stated.

Q. And : "Q. Then, Dea Set Louie, the father of this

applicant, had no brothers at all?" and you answered,

"No"? A. He is alone.

The REFEREE.—Q. Who are you?

A. Set Louie's father and my father were brothers,

and therefore, we are cousins. That is what we call

brethren.

Q. How old is your son?

A. He WBJS bom in the 20thL year.

Q. At that time in the Chinese Bureau referred to,

were you asked this question: "Q. How old is he?" mean-

ing your son, and did you answer, "Eight years of age"?

A. I don't remember.

Q. And you were then asked : "Q. In what year was

he bom?" and you answered, "In K. S. 23d year"?

A. Maybe.

Q. Wh.j did you not tell the truth, or were you then

telling the truth and not telling the truth now? You

say now he is eleven years of age. (No answer.)



vs. Dca Don Kaij. 81

(Testimony of Dea Suey Min.)

Mr. FICKERT.—(}. Was Dea Don Kay's mother a

bound-footed woman? A. Yesi, sir.

The REFEREE.—Q. You are certain now, are y(»u,

tliat your father and the petitioner's father were broth-

ers; that that is their relationship?

The INTERPRETER.—He has given me two different

wavvs now. First of all he says, "No, not that way, but

my father and Set Louie's"—first he said, "Set Louie,"

and then he said, "Set Louie's father." Which it is I

don't know. First he said, "Set Louie was my father's

brother," and then he said, "Set Louie's father is my

father's brother."

The REFEREE.—Q. Have you any brother born by

the same mother? A. No, sir.

Q. Nor never had? A. No, sir.

^fr. FICKERT.—Q. Then, your father and the boy's

father were brothers?

The INTERPRETER.—No, it is the other way now—

^fr. SrilAERTZER.—Q. Yon tell the Judge in Eng-

lish. The boy's father's father and yimr father are

brothers? A. Yes, sir, my father

—

Q. (Int.) Your father and tlic l>oy's gran<lfaiher are

brothers?

A. Yes, sir, the boy's o-randfather and my father are

brothers.

The REFEREE.—Q. Now, I show you an affidavit,

which I find among the papers in this ca«e, which pur-
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ports—well, I show you an affidavit signed in Chinese,

and ask you if that is your signature? (Handing.)

A. Yes, sir.

Q. Did you make that affidavit? A. Yes, sir.

Q. Well, the affidavit says, among other things: "This

is to certify that the undersigned is the uncle of Dea

Don Kay, and that in view of the anticipated departure

of Dea Don Koy for China, the undersigned submits this

statement that his said nephew is a native-horn citizen?'

and so forth.

A. As we Chinese speak, T am uncle and he is nephew.

The REFEREE.—T have no use for this witness at all.

Mr. FTCKERT.—If your Honor please, the Govern-

ment now moves to strike from the record the testimonv

of this witness for the same reasons and on' the same

grounds that were urged with reference to the firsf wit-

ness sworn in this casa

The REFEREE.—The satoe ruling.

Mr. PICKERT.—The Government excepts.

DEA GOl^G YIN, called for the petitioner, swwn.

Mr. SCHAERTZER.—O. What is your name?

A. Dea Gong Yin.

INIr. FICKERT.—If your Honor please, we object to

the testimony of this witness upon the same grounds

and for the same reasons that were urged with reference

to the first witness sworn in this caJsie.
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The REFEKEE.—Tlu> same niliii-.

Mr. FICKEKT.—The (Jovermueiit excepts.

Mr. SCHAERTZEK.—Q. What is your biisiuoss?

A. In Nevada City.

Mr. SCHAERTZER—I wonhl like to state that one

of these men have gone to China since this hoy came.

That is why we cannot produce him. I tliiuk we can es-

tablish that fact.

The REFEREE.—You had better esttablish that, if

your witnesses know the fact.

:Mr. 8CHAERTZER.—Q. What do you do at Nevadu

City? A. Gold miner.

Q. Now, do you know this boy? A. Y'e«, sir.

Q. What is his name? A. Dong Kay.

Q. How long have yow known him?

A. A long time.

Q. "VMiere was he born?

A. In San Francisco.

Q. How do you know tiiat?

A. I lived here before.

Q. You- lived here before? A. Yes, sir.

Q. And do you know \Ahat street he was l)orn on?

A. Jackson street.

Q. Do you know the number? A. 020.

Q. Do you know what year of Kwong v«5ue?

A. 11th year.

Q. Do you know what day? A. T don't know.
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Q. You do not know?

A. I forget^ because it is such a long time.

Q. And what was his father's business then?

A. His father was a merchant, Hen Wah Hong.

Q. In San Francisco when the Iwt was born. Do you

know what street that was on? A. Jackson street.

Q. What number? A. 622.

Mr. FICKERT.—Was this man a witness in this case

before?

Mr. SCHAERTZER.—Xo; this man was not a witness

befora '
\

Q. ^^^lat were yoti doing here in San Francisco when

the boY was born? A. I worked in a store.

Q. What store?

A. On Washing-ton street, ^lun Wah Jung.

Q. Has this boy's father CYer liYcd in NcYada City?

A. Y^'es, sir.

Q. What was he doing up there?

A. A merchant

Q. What is the name of his store?

A. Wen Hai Wah.

Q. Was the boy up there witli him?

A. Yes, sir.

Q. What were you doing tip there? A. Me?

Q. Yes. A. Mining,

Q. You catch the gold? A. Yes, sir

Q. And you saw the boy up in Nevada City, did you?

A. Yes, sir.
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<l. \\'hat is his father's uaiiie?

A. Dea tSet Louie.

Q. Do yuu liiiow the boy's mother?

A. Mother?

Q. Yes? A. Yes, sir.

(}. What is her name? A. i^ee ISiiee.

Q. Do you kuow where she is? A. Hhe is dead.

Q. Do you know when she died?

A. 1 don't know. I was in Nevada City at tliat tini(\

Cross-examination.

Mr. FiCKEivT.—C2. Do you know the former witness.'

A. Yes, sir.

il. What is his name? A. Dea Suey Min.

il. Do yon know whetlicr he is rehit-ed to the peti-

tioner or not? A. They are uncle and nephew.

(.2. Ai^e the father of the petitioner and this man sit-

iing here brothers by the same mother, the same uteiine

mother?

A. 1 don't kuow whether tliey are real uterini' brotli-

ers, but he is called "uncle."

i}. Were yon living in t>au t rancisco when tlje boy

wais born? A. Yes, sir.

Q. Were yon at the shavin^^ feast? A. Yes, sir.

(2- Do yon know whether the witness before you was

l>resont at the shaving: feast?

A. T did not uo. Wlietlicr b<' was tlicre or not. I don'l

know. That mean#3 I was in the cKy, bnt not at the feast.

Q. What did the petitioner do up in Nevada City?
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A. Cooking.

Q. Did lie cook all the time while he was there?

A. Well, he went to the National Hotel after he hurl

been there some time. As he grew up then he learned

cooking.

Q. Do you know whether or not the boy went to

school in San Francisco?

A. He was only three or four years of age when I

went to Nevada City.

Q. Are you a clansman of his? A. Yes, sir.

Q. Coming from the same village in China?

A. No, sir.

Q. What village did you come from?

A. Lim Hen Lee, in the Hoy Ping district.

Mr. SCHAEETZER.—That is all.

Mr. FICKERT.—If your Honor please, the Govern-

ment now moves to strike from the record the testi-

mony of this witness upon the same grounds and fov

the same reasons that were urged with reference to the

first witness sworn in this case.

The REFEREE.—The same ruling.

Mr. FICKERT.—The Government excepts.

ELMER A. JONES, called for the petitioner, sworn.

Mr. SCHAERTZER.—Q. What is your name?

^ir. FICKERT.—If your Honor please, we object to

the testimony of this witness upon the same grounds
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aiHl for the same reasons that were urged with refer-

ence to the tirst witness sworn in this case.

The REFEREE.—The same ruling.

Mr. FIOKERT.—The Government excepts.

A. Elmer A. Jones.

i}. What is your occupation? A. Student.

Q. What book have you in your possession?

A. The record of the removal of bones of the Ning

Yung Company, one of the Six Companies.

(j. Where did you obtain it?
i

A. From the secretary of the Company.

Q. Uo you know whether there is any record in that

book of the death or of the bones being sent to China

(»f Lee Shee, the wife of Dea Set Louie?

A. There is an entry here of Dea Woon Lee Shee,

meaning a woman named Lee the wife of a man named

Dea, from the Won Sen How village. I do not know

whether that means the village or only part of the ad-

jacent country, and then there is another name ''Fung

Teung Lee," which is the name of a place.

The REFEREE.—Q. As you read it, it is the same

illage as the petitioner gave you?

A. Yes, sir, the same name, only more full.

Q. And the same person, that is, the same name?

A. Y^es, sir,the same name.

DEA DON KAY', recalled.

The REFEREE.—Q. Did voiir fatlier havo any

lii'otliers?
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A. Yes, sir, uterine.

Q. Born of the same mother? A. Yes, sir.

Q. Do you know your father's brother?

A. Yes, sir.

Q. What is his name? A. Dea Suey Min.

Q.. How do you know he is your father's brother?

A, Because I always called him "uncle."

Q. Is he older or younger than your father?

A. My uncle is younger.

Q. Is your uncle present in the room now?

A. The one over there? (Pointing.)

(2. You point to Dea Suey Min. He says he is not

your uncle.

Mr. SLHAERTZER.—He does not say that. Accord-

ing to your interpretation, that would be correct, but

giving the relationship that he says he bears. He says

he is not the brother of the father, that is not by the

same mother.

The KEFEREE.—He has put it in two or three ways.

Mr. SCHAERTZER.—He says that this boy's grand-

father and this man's father are brothers.

Mr. FICKERT.—He is a cousin of his father.

The REFEREE.—Explain the relationship to him,

Mr. Intei'preter.

A. I always call him "uncle."

Mr. FirKERT.—Q. Well, do you know for certain
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whether this man and your father were brothers, born

of the same mother?

A. I could not say. I call him uncle, but 1 could

not tell you whether he is my father's brother or my

father's cousin.

Q. IIow do you know he is younger than your father?

A. Because he looks younger.

^Ir. FICKERT.—If your Honor please, the Govern-

ment now moves to strike from the record the testimony

of this witness for the reason that it does not tend to

impeach the returns or answers filed herein; nor does

it tend to show any illegal action on the part of the Im-

migration officers in trying and deciding the question

as to the country of birth of the applicant, and for the

several reasons urged in the objections of the Govern-

ment to the introduction of this testimony.

The REFEREE.—I overrule the motion pro forma.

:Mr. FICKERT.—The Government excepts.

ELMER A. JONES, recalled.

The REFEREE.—Q. Mr. Jones, can you read to me

the next entry to the one you have interpreted? Whaf

I want to know is, does it contain the same fact.^, tliat

is to say, the village and the name and so fortii.

A. (After examination.) Yes, sir, there is fho mmo
and the village tliat they came from. One is the full

name of a man, wliile tlie other one, the one in this case,
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is the name of a woman, saying that the woman is the

wife of this man in this case.

Q. Is there a date in both entries?

A. No date. Where a good many of these entries

commence there is a date, for instance, the 12th month

and the 22d day, but what that is I do not know,

whether it was when the bones were removed or some-

thing else.

Q. Is it, in your opinion, the same handwriting as

the entry next to it and other entries on the same page?

A. I cannot say whether it is the same handwriting

or not. There is one character in the entry next to it

that is of the same name or the same character, and com-

paring those two characters, they do not look to me to

be the same. Of course, one may have been written

quicker than the other, or something of that sort, but

1 cannot tell.

Q. Are there any in the column or writing next?

Do you find the same character? A. Yes, sir.

Q. How do they compare?

A. Well, it is not made the same, not in the same

hand. By that I do not mean that the same person

may not have made it, but it is not the same style of

handwriting.

Q. Do you find any other character similar on that

page, referring to the same character that you have ju»t

referred to in the column you have interpreted?

Mr. SOHAERTZER.—Q. Take any one of those down

in that line. (Indicating.)
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A. There are no other women on tliat paj^e. Tliere

are neither Moons nor Shees,

The REFEREE.—Q. Take the next page before or

after it. Do you find an}' of them like the one which

you have interpreted?

A. On the next page there no characters the same

as the one I have spoken of, but I will look on another

page. Thej are mostly classed under the different sur-

names, so if there were any Lees, they would be in the

same place. I do not know how these two Lees got into

that place.

:Mr. SCHAERTZER.— Q. Take another character,

and tell us what you find.

A. Well, on two or three pages back and a couple of

pages this way there are no characters similar, none of

the characters in this record, because it is the record of

a woman and there are no women recorded in here.

(}. Now, are there other entries of the Dea family,

ihis surname Dea, on the same page that this is writ-

ten? A. No, sir.

Q. Are tliere other entries of tlu' Dea family so far

as you find in the book?

A. Yes, sir, liere is one (indicating).

Q. TTow many moi-e do you find?

A. ITere is another. Tliat is two.

Q. Any more?

A. 1 do not find ;iny in tlic other part of the book.
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The KEFEEEE.—Q. You have found two Deas?

A. Yes, sir.

Q. Compare the character "Dea" on the entry which

you first referred to in the book, and tell me whether

they are in the same handwriting or not, in your opin-

ion.

A. They are the same character, but they are not

written the same. They are not written as full. You

can write a character less full at one time than at an-

other. This is the same character but not as full. I

could not say whether it is the same handwriting or not,

Mr. SCHAERTZEK.—Q. These two characters here

(indicating) are not written in the same manner, are

they?

A. Yes, sir, I would say they were written by the

same hand. I will call attention to this, though, that

where this entry in the latter part of the book has been

written, these Deas, the writing is done by a scholar.

The whole page shows differently to the whole page in

the other part of the book.

Q. The other part of the book is not written by a

scholar?

A. It is not written in the same style. It is a dif-

ferent style.

Q. This fellow here was a more educated man than

the one who wrote in the other part?

A. Yes, sir.
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Q. Til other words, this fellow who wrote this (indi-

catinir) was more sloven in his writinj::, while the person

who wrote this part here (indioatinji) took lots of time?

A. Yes, sir, this part of the book was kept by a dif-

ferent man from the other part.

The REFEREE.—Q. So that the different families,

so far as you observe, are kept toejether, or are they

scattered s^enerally in the book irrespective of family

name?

A. There are quite a few in the book that seem to be

ont of tlie place, but generally they are entered under

their surnames.

Mr. SCHAERTZER.—Q. Well, that book is at dif-

ferent dates, is it not?

A. This book was all made out at one time, the time

they moved to the cemeter3^ The latter part of the

book is written by a different person all together.

The REFEREE.—Q. In your opinion, Mr. Jones, is or

is not this entry which has Ix^en translated in full in the

same handwriting a5« the other entries upon the same page.

A. In my opinion, it is not. I do not think, though,

that I am competent to testify on that.

Q. The entry is the last one iii)on the page, on the

margin? A. Yes, sir, the last one, on the margin.

Q. And you lind other pages, do you not, in tlie book

where there is a vacant space on the margin?

A. Yes, sir.
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Mr. SCHAERTZER.—That is all.

Mr. FIOKERT.—If your Honor please, the Government

now moves to strike from the record the testimony of this

witnesis upon the same sjrounds and for the same reasons

that were urged with reference to the first witness sworn

in this case.

The REFEREE.—The same ruling.

Mr. FICKERT.—The Government excepts.

DEA S. WOO, called for the petitioner, sswom.

Mr. SCHAERTZER.—Q. What is your name?

Mr. FIOKERT.—Tf your Honor please, we object to the

testimony of this witness ur)on the same grounds and for

the same reasons that were urged with reference to the

first witness sworti in this case.

The REFEREE.-The same ruling.

Mr. FIOKERT.—The Government excepts.

A. Dea S. Woo.

The REFEREE.—Q. Thiis is a party who claims al-

ways to have resided here and to have gone to China in

November of 1902, and also that he was bom in this city.

Do you know the petitioner in this case, Dea Don Kay?

A. Well, when he was born, Judge, I was not here.

I was then working for Senator John Miller's Company.

Q. Over in Napa?

A. No, sir, in Alaska. It is what they call th^ Alaska

Commercial Company.
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Q. T)o yon know liini ;it all?

A. Yes, sir, I went up thoro in 1882, and I cainc down

in 1886, and I know lug father for many months l>eforo

I went up, l>ecause when I first came over from China

I went to work in a cigar store just almost opposite to

his dnigstore where his father was.

Q. Yon came hack from Alaska in 1886?

A. Yes, sir.

Q. How soon after you caine did you see him?

A. I don't reniemher how long-. ^Nlaybe it was two or

three days or maybe a week.

Q. About how old was the boy when you first saw him?

A. Judfrfng: from the way he looked to me, he could

be niarl)e a year and a half or two yeai"s, because my o^^•n

children never walked until thev are over one vear and

a lial^ and he was just walking- without being; led at that

time?

(}. Did you know his father before yon wont to Alaska?

A. Yes, sir, I knew^ his father after 1 caiiio here, aft<^r

I was here a few months.

Q. And when did yon come? A. In 1875.

(,>. Then, yon had kiio\\ii liis father some ten y«Mrs

or less before the tim<' yon went to Alaska in 1S8'2, an<l

you returned in 1886, so yon bad known his faihei- some

ten years before? A. Yes, sir.

Q. That is, you did not know liiin dining the time yon

were in Alaska, but yon ditl know liim thr<'e or four years

before you went to Alaska? A. Yes, sir.
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Q. Do you know whether he was married or not,

whether he had a wife here or not when you first knew

him?

Al. I was over across the street, and occasionally I had

to take packages ovetr to his drugstore'.

Q. You do not rememher seeing his wife hefore you

went to Alaska?

AL No, siir, I had no occasion to.

Q. Did you know her a.ft'er\\^ards?

AL Yes, sir, at my wedding she was invited, and she

came to the wedding.
(

Q. Did you have any conversation with the father or

mother about the boy?

A. With the father T did. Of course, T had never saw

the boy before until I came back, and when I saw him, I

said to the father, "Here is a little boy," He says, "Yes."

T said "Whose boy is it?" He said, "That is my boy," and

he seemed very proud of him at the time.

Q. Have you known him ever since?

A. Yes, sir, until he went to the country, to Nevada

City, after the mother died. The business did! not pay

and the father closed up and he went away to the country

to work, a place called Nevada! City.

Q. About how old was the boy when he went away?

A. He was a very small boy.
;

Q. Have you seen him since?

A. Ya«?, sir, when he came down he came to see me.

Q. And you knew it was the same boy who went away?
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A. Yes, sir.

Q. The same lad whom you had seen on your return

from Ahiska when he was a year and a half of age?

A. Yes, sir.

Q. And the same lad you had seen \\ith his father?

A. Yes, sir.

!^^^. FICKERT.—If your Honor please, the rrovenimenr

now moves to strike from the record the testimony of this

witness upon the same crrounds and for th-e same reasons

that were nrcfed with reference to the first witness sworn

in this case.

The REFF'REE.—Tlie same mlinsr.

Mr. FrnvFRT.—The Oovernment excepts.

The EEFFREE.—T have no use for the testimony of

the witness, Dea Suey Min, as I stated at the time h!s

testimony wa« ^riyen. The next witness, Dea Gon^ Yin,

ap]>ears to me to be credible and worthy of belief, but

relyinp: fully upon the testimony of Mr. Dea S. Woo, who

has been a witness before nie before in some cases and

in whose testimony T have always placed the most im-

plicit confidence and who apix^ars to know all the facts

necessary to be establislie<l in order to entitle the peti-

tioner to land, I find that the petitioner was born in this

city on the 30th day of Aujiust, 1885, and recommend his

discharge.

Mr. B'lOKEllT.—The Government takes an exception.
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[Endorsed]: Filed Jan. 21, 1905. Jas. P. Brown,

Clerk. By J. S. Manley, Deputy Clerk.

In the District Court of tJie United States, in and for the

Worth ern District of California.

Jn the Matter of DEA DON KAY,^
^No. 13,366.

on Habeas Corpus. J

Exceptions of the United States to Report of Special Referee

and Examiner.

Now comes Marshall B. Woodworth, United States

Attorney for the Northern District of California, and

for and on behalf of the United States of America, in-

tervener, in the above-entitled matter, excepts to the

report of the Special Referee and Examiner recom-

mending discharge herein, upon the following grounds:

1. That the Special Referee and Examiner erred in

overiiTling the objections of the United States to the

offering or the receiving of any evidence in this proceed-

ing.

2. That the Special Referee and Examiner erred in

overruling the motions of the United States to strike

from the record all the testimony offered and received

in evidence herein over the said objections and excep-

tions of the United States.

3. That the Special Referee and Examiner erred in

overruling the objections of the United States to the

offering or the receiving of any evidence in this pro-

ceeding except such as is offered for the purpose of im-
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peaehino- the reiiiiii liled liereiu ou behalf of the United

States, and of showing- such illegal action on the part

of the Immigration officers as would amount to a denial

of a fair hearing to the applicant or render their pro-

ceedings void; and in overruling the motions of the

United States to strike from the record all the testi-

mony offered an<l received in evidence herein over the

said objections and exceptions of the United States.

4. That the Special Referee and Examiner erred in

overruling the motion of the United States that npoii

the evidence produced he recommend the dismissal of

the writ.

5. That the Special Referee and Examiner erred in

recommending that the said Dea Don Kay be dis-

charged.

Wherefore, said United States Attorney prays that

the report of the Special Referee and Examiner recom-

mending discharge be overruled, and that said Dea Don

Ivay be remanded to the custody whence pro<luced for

return to the country whence he came.

MARSHALL B. WOODWORTH,
United St«ates Attorney.

[Endorsed]: Filed Jan. 20, l!)Or). Jas. l\ Brown,

Clerk. By J. S. Manley, Deputy Clerk.
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At a stated term of the District Court of the United

States for the Northern District of Oalifornia, held

at the courtroom in the city and county of San Fran-

cisco, on Saturday, the 21st day of January, A. D-

1905. Present: The Honorable JOHN J. DE

HAVEN, Judge.

[Number and Title of Case.]

Order Overruling Exceptions.

In this matter, the exceptions by the intervener, the

United States of America, to the report of the Si)ecial

Eeferee and Examiner, recommending that the said

Dea Don Kay be discharged, this day came on regu-

larly for hearing. On motion of Benjamin L. McKinley,

Assistant United States Attorney, no objection being

made, said exceptions were submitted to the Court for

decision. After due consideration had thereon, it is bv

the Court ordered that said exceptions be, and the same

are hereby, overruled. Further ordered that said re-

port be, and the same is hereby, confirmed. The Court

finds the facts to be in conformity with said report. By

the Court ordered that Dea Don Kay be discharged.

Further ordered that execution of the judgment of dis-

charge be, and the same is hereby, stayed for the period

of ten days.
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Jn llic hisliUl Coin I (if llir Ciiilcd Sidles, XorUirni Dislricl

of ('(ilifoniia.

In (lio Matter of DEA DOX KAY, on

Habeas Corpus.
No. 1S,UCk

Order of Discharge.

This inatlci' ]i;ivino' bcon rejiularly brought on for

h(-nriini' ujxdi the issues jiuiicc] lioreiu, and the same

liaving been dnly iieard and submitted, and due eonsid-

<n-ation havin<>- been iiad thereon, it is by the Oourt now

here ordered, that tho said named person in whose be-

half the writ of habeas corpus lierein was sued out, is

illegally restrained of his li>berty, as alleged in the po-

tion herein, and that he be, and he is hereby discharged

I'loni the custody fi-om v.liicli ho has been produced, and

that he go hence without day.

Entered (liis 21sj day of January, 1905.

JAS. P. BROWN,

Clerk,

liy .1. S. Manley,

Deputy Clerk.

[Endorsed]: I^h'd Jan. IM, l!K).-i. .las. T. 15ro\vn,

(Merk. r.y J. S. Maidey, Deimly Clerk.



10'2 Tlw United States of America

fu the District Court of the United States, in and for the

District of California.

ill the Matter of DEA DON KAY, on ^

L No. 13,366.

Habeas Corpus. J

Notice of Appeal.

To the Phiintiff in the Above-eutitled Matter, and to

H. (\ Schaertzer, Esq., his Attorney:

You, and each of you, are hereby notified that the

ITnited States of America, intervener herein, intends

1o, and hereby does, appeal from tlie orders and judg*-

meuts of the District Court of the United States in and

for tlie Northern District of California, denying the

motions to dismiss the writ herein, and fr(mi the order

and judgment confirming the report of the Special

Referee and Examiner, and overruling the exceptions

of the United States to said report in the above-entitled

proceedings on the 21st day of January, 1905, to the

United States Circuit Court of Appeals for the Ninth

Circuit.

MARSHALL B. WOODWORTH,
United States Attorney.

Service of the above notice of appeal and of assign-

ment of errors, admitted this —— day of January, 1905.

H. C. SCHAERTZER,

Attorney for Petitioner.

[Endorsed]: Filed Jan. 23, 1905. Jas. P. Brown,

Clerk.
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III fill' Distrirl Cuiirl of tlir [iiifcd States, in and for the

Xorthcrn Disir'ut of ('uJifi)rnin.

Ill the Matter of DEA DON KAY, on ^
-^

VNo. 13,366.

Habeas Corpus. J

Petition for Appeal.

The United States of America, intervener, in the

above-entitled matter, through Marshall B. Woodworth,

United States Attorney for the Northern District of

California, feeling itself aggrieved bv the order and

judgment of this Honorable Court made and entered on

January 21st, 1905, discharging the petitioner, and per-

mitting him to enter and remain in the United States

on the ground that he was born in the United States,

and is a citizen thereof, and feeling itself aggrieved by

the order of this Court made on October 31st, 1904, deny-

ing the motion of the United States to dismiss the writ

of habeas corpus herein, and by the order of this Court

made on January 6th, 1905, denying the supplemental

motion of the United States to dismiss the writ herein,

and feeling itself aggrieved by the order and judgment

of this Court, confirming the report of the Special

Referee and Examiner recommending from custody and

be admitted and rciiiain in the United States on the

ground tliat ho was born in the United States and is a

citizen lliereof, and overniling the exceptions of the

United States to said report taken at the hearing be-

fore said Sprcial Kofcict' and Examiner—
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Does hereby appeal from said judgment, order and

decision, to the United States Circuit Court of Appeals

for the Ninth Circuit and prays that its appeal may be

fallowed, and that a copy of the record of all the pro-

ceedings and papers upon which said judgment, order

and decision were made, duly authenticated, may be

sent forthwith to the United States Circuit Court of

Appeals.

MARSHALL B. WOODWORTH,
United States Attorney.

[Endorsed]: Filed Jan. 23, 1905. Jas. P. Brown,

Clerk.

In the District Court of the United States, in and for the

Northern District of California.

In the Matter of DEA DON KAY, on »

j>No. 13,3G(>.

Habeas Corpus. J

Order Allowing Appeal.

In view of the petition for appeal heretofore filed in

the above-entitled matter

—

It is ordered that an appeal be allowed as prayed for,

and it is further ordered that the said Dea Don Kay

remain in his present custody and that all proceedings be

stayed, pending the hearing and final determination of

said appeal.

JOHN J. DE HAVEN,
District Judge.
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[Endorsecl] : Filed Jan. 23, 1905. Jas. P. Brown,

Clerk.

In the hi.striil Coini of the ( iiihd StdlCfi, in (Uul for ihc

Northern District of California.

In the Matter of DEA DON KAY, oiH
LXo. in,30<i.

Habeas Corpus. J

Assignment of Errors.

Now (•(vnu's the rnitcd Htate:; of Anu'ricji, iiilci'vcuci'

in tbf above-eutilled matter, tbioiiiib M;usli:ill P.. Wood-

w( ]"tb, United States Attorney for the Nortlioni District

of California, and specifies the following asi the errors

i!])on Avliicb it will lely, a;ul will iiriic upon its appeal:

1. That the Court en-ed in uiidorta;kiii«»: to reviev/ the

de-termiu;ition of tlie iiiniiij^ration officers of the United

States and of tlic Department of (Nimmerce and Labor,

denyinji the jx'titioncr the ri<»lit 1o enter and i-oniain

witliin Ihc United States.

2. Thai the Com t ei red in boldin-i, that the deter-

mination of I ho immigration otticers of tlie United

States, and of the Department of Commerco and Labor,

deiiyiiiii- ]>i't itioncr tic I'i.nlit to enter ami rsMuain within

the Unitc<l Stales, and was not liniil and cone insivc as

to all (juestions of fact.

3. That tJie Conit oi-rod in ovcrrnlinji, the motions (d'

llie Unit<Ml Stj'.tc; to (lis:iiiss the writ td' halioas coi-jjas

herein, for tin- scv i-.'l reasons specilied liier<i!i.
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4. That the Court erred in not holding that the mat-

ters and things stated in the returns and' answers of the

United States to the writ of habeas corpus were suf-

ficient in law to authorize the Court to dismiss the writ

of habeas corpus herein.

5. Tliat the Court erred in overruling the several ob-

jections and exceptions of tlie ITnited States taken a,t

111? hearing and to the report of the Special Referee

and Elxaminer recommending tliat petitioner be dis-

charged and be admitted and remain in the United

States.

(3. That the Court erred in undertaking tO' retry and

determine whether or not the petitioner was a Chinese

person of Chinese descent, and was or was not a, citizen

of the United States, after said matters had been fully

presented by petitioner and heard, and proofs taken

before, and said matters determined by, the immigra-

tion officers of the United States, and of the Department

of Commerce and Labor, w^hich said immigration offi-

cers of the United States, and of the Department of

Commerce and Labor, denied tiie petitioner the right to

enter and remain within the United States on tJie ground

that he was not born in tlie United States and is not a

citizen thereof.

7. That the Court erred in holding that petitioner

was denied due process of law^ in the proceedings before

the immigration officers of the United States, and of

the Department of Commerce and Labor, before whom

he claimed that he had a right to enter and remain in
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tlie United States because he was born therein and was

:i cifizen thereof, and before wlioin he presented proofs

ill that behalf, and by whom he was adjudged not to

havc^ been born in the United States and not to be a

citizen thereof, and not to be lawfully entitled to enter

and remain therein.

8. That the Court erred in not holding that the acts

of Congress vesting in the immigration oflfleers of the

Uniteil States and tlie Department of C\>mmerce and

Labor power to decide questions in dispute with regard

to the rights of Chinese persons to enter the United

States, and enacting that the decision of the immigra-

tion officers of the United States shall be subject to re-

view by the Secretary of Commerce and Labor and not

otherwise, were constitutional in their application to

all Chinese persons whetlier born in tlie United States

or not.

9. That the Court erred in overruling the objections

and exceptions of the Ignited States to the introduction

of any evidence except such as might be offered for the

purpose of iiiipeacliing the rettinis and answers to the

writ of habeas corpus, or of showing such illegal action

on the part of the immigration officers as wonld amount

to a denial of a fair lieaiMng or rendei' tluMr proceedings

Noid; and in overruling the motions of the United States

to sti'ike from the reciud all testimony offered and re-

cei\'ed in e\ idenc<' oscr its objections and exce]>t i(»ns.

10. That theCouit erred in not holding that the peti-

tion was insuflicieiit in not alleging and showing thar

upon the case presented for their determination the
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iminigTation' officers or the Secretary of Oommeirce and

Labor, abused the discretion given them by law, or that

their action was unlawful, or that some error prejudicial

to petitioner was committed.

11. That the Court erred in not holding that, as it

does not appear from the returns and answers made to

the writ that the immigration officers or the Secretary

of Oomimerce and' Labor, acted in violation of the au-

thority conferred upon them by law, or that upon the

ca.&e submitted to them abused their discretion, or acted

unlawfully, or committed any error prejudicial to peti-

tioner, he was not unlawfully detained or deprived (^f

his liberty, and that the writ should have been dis-

missed.

12. That the Court erred in not holding that the

judgments and ruling's of the immigration officers ex-

cluding petitioner, affirmed on appeal to the Secretary

of Commerce and Labor, should be ti'eated by it as tiual

and conclusive of the questions of fact involved, S'uce

it does not affirmatively appear from the whole record

that those officers, in the case submitted to them, acted

in an unwarranted way, abused their discretion, or com-

mitted any prejudicial error against the interest of peti-

tioner.

13. That the Court erred in not holding that the pe-

tition, returns and answers showed that the petitioner

has no legal right to enter and remain in the United

States and is not unlawfully deprived of his liberty.

14. That the Court erred in holding from the evi-
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(lence tliat the petitioner was born in the United States

and is a citizen thereof.

MAK&HALJ. JI. WOOAVOKTir,

United States Attorney.

[Endorsed]: Filed Jan. 23, 1905. Jas. P. Brown,

rierk.

Clerk's Certificate to Transcript.

T, James P. BroAvn, clerk of the District Conrt of the

United States, for tlie Northern District of ralifornia,

do lierebv certify tliat tlie forej^join^' and hereunto an-

nexed one hundred and nine (109) pages, numbered

from 1 to 109, inclusive, contain a full, true and correct

transcript of the record in said District Court, in tlie

Afatter of Dea Don Kay, on liabeas corpus, No. 13,3G6.

I furtlier certify (hat the cost of said record, amount-

ing to $33.50, has not been ])aid by a])pellant.

Witness, my hand and the seal of the said District

Coui't at San I-'rancisco, this 28th <lay of January, A.

D. 1905.

[Seal] JAS. P. BKOWX,

Clerk.
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[Endorsed] : No. 1165. United States Cireuit Court

of Appeals for the Ninth Circuit. The United States of

America, Appellant, vs. Dea Don Kay, Appellee.

Transcript of Record. Upon Appeal from the United

States District Court for the Northern District of Cali-

fornia.

Filed January 28, 1905,

F. D. MONCKTON,

5 aerk.
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In the Circuit Court of the T'nited States of Americay Ninth

Judicial Circuit, Xorthern District of California.

L. KAHNER & COMPANY, INCORPO-
RATED,

Plaintifif,

vs.

A. COOLOT COMPANY (a Corpora-

tion),

Defendant.

Complaint.

The plaintiff complains of the defendant, and alleges:

I.

That at all the times herein mentioned, the plaintiff

was, and it now is a corporation organized and existing

under the laws of the State of New Y^ork, and a citizen

and resident of said State of New York.

II.

That at all tlie times herein mentioned, the defendant

was, and it now^ is a corporation organized and existing

under tlie laws of the State of California, and a citizen

and resident of said State of California, and a resident

and inhabitant of said Northern District of California.

III.

That at all the times hiM'ciii mentioned, the Supreme

Court of the State of New York was a court of general
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jurisdiction, duly created and organized by the laws of

said State of New York.

IV.

That on the 21st day of February, 1902, the plain-

tiff herein commenced an action in said Supreme Court

of the State of New York, against the defendant herein,

by the issuance of summons, which summons was duly

and personally served upon said defendant. That

thereupon, and after said defendant appeared in said

action, such proceedings were had therein in said Court,

that ou the 27th day of November, 1903, a judgment

for the sum of four thousand eight hundred and thirty-

three and 63/100 (4,833.63) dollars was duly given and

made by said Court in favor of the plaintiff and against

the defendant.

V.

That said judgment still remains in full force and

effect, and in no wise reversed or annulled or modified,

or satisfied in whole or in part, and that said judgment

has not been paid, and that no part thereof has been

paid.

Wherefore plaintiff prays judgment against the de-

fendant for the sum of four thousand eight hundred

and thirty-three and 63/100 (4,833.63) dollars, together

vrith interest thereon at the rate of seven (7) per cent

per annum, from November 27, 1903, together with its

costs.

JESSE W. LILIENTHAL,

Attorney for Plaintiff.

Dated, January 5, 1&04.
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rnited States of America

Ninth Judicial Circuit,

Noi'tluMii District of ralifornia,

City aud County of San Francisco.

Jesse W. Lili(mtlinl. beinir duly sworn, deposes and

says:

Tliat be is the attorney for the plaintiff in the above-

entitled action, and as such is well acquainted with the

matters set forth in the foregoing complaint; that the

plaintiff is absent from said district where deponent

resides, and is a citizen and resident of the State of New

York, and that there is no one else in this city and

county or district qualified to verify said complaint;

that he has read the foregoing complaint and knows

the contents thereof, aud that the same is true of his

own knowledge, except as to those matters which are

therein stated on information or belief, and as to tho.se

iiiatters that he believes it to be true.

JESSE W. LILIEXTHAL.

Subscribed and sworn to before me, this 5th day of

January, 1004.

[Seal] HARRY J. LASK,

Notary Public in and for the City and County of San

Francisco, State of California.

[Endorsed]: Filed January o, 11)04. Southard Hoff-

man, Clerk. By J. A. Schaertzer, Deputy Clerk.
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UNITED STATES OF AMEEIOA.

Circuit Court of the U)uted States, Ninth Circwity Northern

District of California.

L. KAHXEK &'COMPAXy, IXOOKPO-
RATED,

Plaintiff,

YS.

A. COOLOT COMPANY (a Corpora-

tion),

Defendant.

Action brouglit in the said Circuit Court, and the Com-

plaint filed in the office of the Clerk of said Circuit

Court, in the City and County of San Francisco.

Summons.

The President of the United States of America, Greet-

ing, to A. Coolot Company, a Corporation, Defend-

ant.

You are hereby directed to appear, and answer the

complaint in an action entitled as above, brought

against you in the Circuit Court of the United States,

Ninth Circuit, in and for the Northern District of Cali-

fornia, within ten days after the service on you of this

summons—if served within this county; or within thirty

days if served elsewhere.

And you are hereby notified that unless you appear

and answer as above required, the said plaintifi will

take judgment for any money or damages demanded in

the complaint, as arising upon contract, or it will ap-
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ply to the Court for any other relief denianded in the

complaint.

Witness, the Honorable MELVILLE W. FULLER,
Chief Justice of the United States, this 5th day of Janu-

ary, in the year of our Lord one thousand nine hundred

and four and of our independence the one hundred and

twenty-eighth.

[Seal] SOUTHARD HOFFMAN,
Clerk.

By J. A. Schaertzer,

Deputy Clerk.

United States Marshal's Office,
")

Northern District of California, J

I hereby certify that I received the within writ on the

fth day of January, 1904, and personally served the

same on the 12th day of January, 1904, upon A. Coolot

Company by delivering- to, and leaving with E. J. Uil-

len, Secretary A. Coolot Company, said defendant

named therein personally, at the city and county of San

Francisco, in said District, a certified copy thereof, to-

gether with a copy of the complaint, certified to by

Jesse W. Lilicntlial attadicd thereto.

San Francisco, January 12, 1904.

JOHN H. SHINE,

United States ^larshal.

By Albert S. Dingley,

Deputy.

[Endorsed]: Filed Jan. 13, 1904. Southard Hoffman,

Clerk. Bv W. B. Beaizley, Deputy Clerk.
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In the Circuit Court of the United States of America, Ninth

Judicial Circuit, Northern District of California.

L. KAHNER ^c COMPANY, INCORPO-
RATED,

Plaintiff,

^^'
\ No. 13,527.

A. COOLOT COMPANY (a Corpora-

tion),

Defendant.

Demurrer.

Oomes now the defendant and demurring to the com-

plaint of plaintiff, states:

That said complaint does not state facts sufficient to

constitute a cause of action against this defendant.

Wherefore, defendant prays to be hence dismissed

with costs.

WM. H. CHAPMAN,
Attorney for Defendant.

This demurrer is, in my opinion, well taken in point

of law.

WM. H. CHAPMAN,
Attorney for Defendant.

[Endorsed] : Service of the within demurrer admitted

by copy this 2d day of Jan., 1904.

JESSE W. LILIENTHAL,

Attorney for Plff.

Filed Jan. 2*2, 1904. Southard Hoffman, Clerk. By

W. B. Beaizley, Deputy Clerk.
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At a stated term, to wit, the March term, A. D. 1904,

of the Circuit Court of the United States of Amer-

ica, of the Ninth Judicial Circuit, in and for the

Northern District of California, held at the court-

room in the city and county of San Francisco, on

Monday, the 21st day of March, in the year of our

Lord one thousand nine hundred and four. Pres-

ent: The Honorable WILLIAM W. l^rORROW, Cir-

cuit Judge.

L. KAHNEE & CO.

VS.

A. COOLOT 00.

J- No. 13,527.

Order Overruling Demurrer to Complaint-

By consent it is ordered that defendant's demurrer to

the comphiint herein be and hereby is overruled, and

that notice thereof be and is waived.
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In the Circuit Court of the United States of America, Ninth

Judicial Circuit, Northern District of California.

L. KAHNER & COMPANY, INCORPO^

RATED,
Plaintiff,

^^-
^ yo. 13,527.

A. COOLOT COMPANY (a Corpora-

tion),

Defendant.

Answer.

Comes now the defendant, A. Coolot Company, and

answering plaintiff's complaint, admits, denies and al-

leges as follows.

I.

Alleges that it has no information or belief sufficient

to enaible it to answer the allegations of paragraph I of

said complaint, and placing its denial upon that ground,

denies that the plaintiff was at the time of the com-

mencement of the said action or at any other time, a

corporation organized or existing under the laws of

any State, or that it was then a citizen or resident of

said State of New York or of any other State than the

State of California.

II.

Defendant admits the allegations contained in para-

graj)h II of said complaint.
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III.

Defendant admits tliat at all the times mentioned in

said complaint, the Supreme Conrt of the State of New
York was a Court of general jurisdiction, duly created

and organized bv the laws of the State of New York.

IV.

This defendant alleges that it has no information or

belief sufficient to enable it to answer the allegations

contained in paragraph IV of said complaint and plac-

ing its denial upon that gTound, denies that on the 21st

day of February, 1902, or at any other date, the plain-

tiff commenced an action in the said Supreme Court of

the State of New York against this defendant, by the

issuance of summons or otherwise, and upon the same

ground denies that on the 2Tth day of November, 1903,

or at any other time, a judgment for the sum of |4,-

833.63 or any other sum, was duly or otherwise given or

made by said Court in favor of the plaintiff and against

the defendant.

This defendant further denies that summons was duly

or personally or otherwise served upon defendant in

the said action or in any action.

This defendant further denies that this defendant

ever appeared in said action mentioned in said com-

plaint, and in this behalf defendant alleges, that if any

such action were commenced as in said complaint al-

leged, and if any appearance therein was entere<I in be-

half of this defendant, by any person whatever, the said

appearance was wholly unauthorized and was made
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without the knowledge, instigation or consent of this

defendant.

This defendant further alleges, that if any judgment

as in said complaint described has been giren or made

by the said Court, that such judgment was given and

made by the said Court without any jurisdiction of this

defendant and that such judgment if any there is, is not

and at the commencement of this action was not a final

judgment, nor has the same become a final judgment.

V.

The defendant further alleges, that it has no informa-

tion nor belief sufficient for it to answer the allegations

contained in paragTaph V of said complaint, and placing

its denial upon that ground denies that the said judgment

or any judgment mentioned in said complaint remains in

full force or effect, and uix)n like grounds denies that the

said judgment is in nowise reversed or annulled or re-

versed or modified or satisfied in whole or in part, or that

any part thereof remains unpaid.

Wherefore, said defendant prays that plaintiff take

nothing by its action, and that defendant have judgment

for its costg incurred herein.

WM. H. CHAPMAN,

Atty. for Defendant
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State of Califorma,
^

City and County of San Francisco.
J

H. K. Stolberg, being firsit diiiv sworn, (l(?poses and says:

That he is the secretary of the defendant, A. Coolot Coni-

pamy, in the above-entitled action; tliat he has read the

foregoing answer and Icnows the contents thereof, and

that the same is true of his own Ivnowledge except as to

the matters therein stated on his information or belief

and as to those matters, he believes it to be true.

H. K. STOLBERC..

Subscribed and sworn to before me this 5 day of xVpril,

A. D. 1904.

[Seal] JAMES L. KING,

Notary Public in aiid for the City and County of San

Francisco, Stiite of California.

[Endorsed] : Seiwice of the within answer admitted by

copy this 5th day of April, 1901.

JESSE W. LILIENTHAL,

I Attorney for Plff.

Filed April 5, 1901. Southard Hoffman, Clerk. By W.

B. Beaizley, Deputy Clerk.
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In the Circuit Court of the United States for the Nortliern

District of California.

L. KAHNEB & COMPANY, INGORPO-
RATED,

Plaintiff,

^*
\ No. 13,527.

A. COOLOT COMPANY (a Corpora-

tion),

Defendant.

Verdict.

We, the jury, find in favor of the plaintiff and assess

the damages ag'ainst defendant at the sum of five thousand

one hundred and sixty-six dollars and seventy-seven cents

(15,166.77).

F. S. CHADBOURNE,

Foreman.

[Endorsed] : Filed November 25, 1904. Southard Hoff-

man, Clerk. By W. B. Beaizley, Deputy Clerk.
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In the Circuit Court of the United >^taicf^, Kinth Jiulicial

Circuit, Northern District of Califorma.

h. KAHNER & COMPANY, INCORPO-
RATED,

Plaintiff,

^^
^ No. 13,527,

A. COOLOT COMPANY (a Corpora-

tion),

Defendant.

Judgment-

This cause having come on regularly for trial upon the

25th day of November, 1904, being a day in the November,

1904, term of said court, Jesse W. Lilienthal, Esq., ap-

pearing as attorney for plaintiff, and William H. Chap-

man, Esq., api^earing as attorney for defendant, and a

jury of twelve men having been duly impaneled and sworn

to tr}^ said cause, aud evidence^ oral and docuuieutary liav-

ing been introduced upon behalf of the respective pa Hies,

and the evidence having boon closed, aud the Court having

upon the motion of plaintiff's attorney made at the close

of all the evidence, instructed the juiT to return a ver-

dict in favor of plaintiff and against defendant for the

sum of |5,16G.77, and the jury having, pursuant to the in-
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struction and direction of the Court, returned tlie follow-

ing verdict which was recorded, viz :
" >\'e, the juiy, find in

favor of the plaintiff and assess the damages against de-

fendant at the sum of five thoui^and one hundred and

sixty-six dollars and seventy-seven cents (|5,166.77j.

(Signed) F. S. Ohadbourne, Foreman," and the Court hav-

ing ordered that judgment be entered herein in accordance

with said verdict and for costs:

Now, therefore, by virtue of the law and by reason of

the premises aforesaid, it is considered by the Court that

L. Kahuer & Company, Incorporated, plaintiff herein, do

have and recover of and from A. Coolot Company, a cor-

poration, defendant herein, the sum of five thousand one

hundred and sixt^^-six dollars and seventy-seven cents, to-

gether with the costs herein expended, taxed by stipulation

at the sum of |66.20.

Judgment entered November 25th, 1904.

SOUTHARD HOFFMAN,
Clerk.

A true copy:

[Sfeal] Attest: SOUTHARD HOFFMAN,

Clerk.

By W. B. Beaizley,

Deputy Clerk.

[Endorsed] : Filed November 25, 1904, Southard Hoff-

man, Clerk. By W. B. Beaizley, Deputy Clerk.
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III the Circuit Court of tJic United i^tates, Ninth Judicial

Circuit, ill and for the Northern District of California.

L. KAHNER & COMPANY, INOORPO-
RATED,

vs.

A. COOLOT COMPANY (a Corpora^

tion),

No. 13,527

Certificate to Judgment-roll.

I, Southard Hoffman, clerk of the Circuit Court of the

United States, for the Ninth Judicial Circuit, Northern

District of California, do hereby certify that the foregoing

papers hereto annexed constitute the judgiuent-roll in the

above-entitled action.

Attest my hand and the seal of said Circuit Court this

25th day of November, 1904.

[Seal] SOUTHARD HOFFMAN,

Clerk.

By W. B. Beaizley,

Deputy Clerk.

[Endoi*setl] : Judgment-roll. Filed November 25, 11)01.

Southard Hoffman, Clerk. By W. B Beaizley, Deputy

Clerk.
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In the Circuit Court of the United States of America, Ninth

Judicial Circuit, Northern District of California.

AT LAW.

L. KAHNER & COMPANY, I

Plaintiff,

vs.

A. COOLOT COMPANY (a Corpora-

tion),

Defendant.

Petition for Writ of Error.

A. Coolot Company, a corporation, defendant in the

aT>ove-entitled causie, feeling himself aggTieved by the ver-

dict of the jury, and the judgiiient entered on the 25th

day of November, 1904, comes now by Wm. H. Chapman,

Esq., its attorney, and petitions said Court for an order

allowing said defendant to prosecute a writ of error to

the Honorable the United States Circuit Court of Appeals

for the Ninth Judicial Circuit, under and according to

the laws of the United States in that behalf made and

provided, and| also that an order be made fixing the

amount of security which the defendant shall give and

furnish upon said writ of error, and that upon the giving

of such security all further proceedings in thiw court be

suspended and staved until the determination of said Tsnnt
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of error bv the United States Circuit Coiii*t of Api>eals

for the Ninth Judicial Circuit.

And your petitioner will ever pray.

WM. H. CHAPMAN,

Attorney for Defendant.

[Endorsed] : Filed December 27, 1904. Southard Hoff-

man, Clerk. By W. B. Beaizley, Deputy Clerk.

In the Circuit Court of the United States of Ameriea, Ninth

Judicial Circuit, Norther)! District of California.

L. KAHNER & COMPANY, INCOBPO-

RATED,
Plaintiff,

vs.

A. COOLOT COMPANY (a Corpora-

tion),

Defendant.

Assignment of Errors.

Comes now defendant above naniwl and files the follow-

ing assignment of errors upon which it will rely iu its

prosecution of the writ of err(>r in the above-entitled cause

from the judgment reudered and eutercHl therein by the

Honorable Circuit Court of the Tnited States for the

Ninth Circuit and Northern Distinct of California (ui the

25th day of November, 1904.
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A. I.

That the United States Circuit Court in' and for the

Ninth Judicial Circuit, Northern District of California,

erred in overruling the demurrer interposed by defendant

and plaintiff in error to the original complaint filed in

said cause, and bv holding and deciding that the facts

stated in said complaint were sufficient to constitute a

cause of action.

B. n.

That the Court erred in rendering judgment against de-

fendant in said cause, the same being based ujwn a com-

plaint that does not state a cause of action against defend-

ant.

Wherefore, defendant and plaintiff in error prays that

the judgment of the said Circuit Cotirt be reversed.

WM. H. CHAP^^lAX,

Attorney for Defendant and Plaintiff in Error.

[Endorsed] : Filed December 27, 1904. Southard Hoff-

man, Clerk. By W. B. Beaizley, Deputy Clerk.
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In the Circuit Court of the United States of America, Ninth

Judicial Circuit, Northern District of California.

At a stated term, to wit, tlio November term, A. D, 1904,

of the Circnit Court of the United States of Amer-

ica., of the Ninth Judicial Circuit, in and for the

Northern District of California, held at the court-

room in the cit}^ and county of San Fl'ancisco, on

the 27th day of December, one thousand nine hun-

dred and four (1904). Present: The Honorable

W'M. H. HUNT, District Judge, District of Montana,

designated to hold and holding said Circuit Court.

AT LAW.

].. KAHNER & COMPANY, INCORPO-

KATED,
Plaintiff,

vs 1

' No. 13,527.

A. COOLOT COMPANY (a Corpora-

tion),

Defendant.

Order Allowing Writ of Error.

Upon motion of Wni. 11. Chapman, Esq., allonicy for

defendant, and upon tiling a i)otitioii for a writ of error

and an assignment of errors, it is ordered thai a writ of

error be and hereby is allowed to liavo reviewed in tlie

United States Circuit Court of Appeals for the Ninth

Judicial Circuit, the judgment heretofore entered here-
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JD, and that the amount of bond on said writ of error

be, and hereby is, fixed at seven thousand dollars,

WM. H. HUNT,
Judge.

[Endorsed] : Filed and entered December 27, 1904.

Southard Hoffman, Clerk. By W. B. Beaizlev, Deputy

Clerk.

Ill the Circuit Court of the United States of America, Xinth

Judicial Circuit, XortJter)) District of California.

At a stated term, to wit, the November term, A. D. 1904,

of the Circuit Court of the United States of Amer-

ica, of the Xinth Judicial Circuit, in and for the

Northern Distinct of California, held at the court-

room in the city and county of San Francisco, on

the 27th day of December (1904), in the year one

thousand nine hundred and four. Present: The

Honorable WM. H. HUNT, District Judge, District

of Montana, designated to hold and holding said Cir-

cuit Court.

AT LAW.

L. KAHNEB & COMPANY, INCORPO-

RATED,
Plaintiff,

vs. (

\ No. 13,527.

A. COOLOT COMPANY (a Corpora-
'

tion),

Defendant.

Order for Filing Bond and Staying Proceedings,

The defendant, A. Coolot Company, a corporation,
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havino- this daj' tiled its petition for a writ of error from

the decision and judgment thereon made and entered

lierein, to the United States Circuit Court of Appeals in

and for the Ninth Judicial Circuit, together with an as-

signment of errors within due time, and also praying

that an order be made fixing the amount of security

which defendant should give and furnish upon said writ

of error, and that upon the giving of said security all

further proceedings of this Court be suspended and

stayed until the determination of said writ of error by

said United States Circuit Court of Appeals in and' for

the Ninth Judicial Circuit, and said petition having this

day been duly allowed:

Now, therefore, it is ordered, that upon the said de-

fendant, A. Coolot Company, filing with the clerk of

this Court a good and sufficient bond in the sum of seven

thousand dollars, to the effect, that if the said defend-

ant, A. Coolot Company, and plaintiff in error shall

prosecute the said writ of error to effect, and answ^er

all damages aud costs if it fails to make its plea good,

then the said obligation to be void; else to remain in

full force and virtue, the said boud to be approved by

the Court that all further proceedings in this court be,

and they are hereby suspended and stayed until the de-

termination of said writ of error by tlie said UnitiMl

States Circuit Court of Appeals.

Dated December 27th, 1004.

w^r. n. HUNT,

Judge.
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[Endorsed] : Filed and entered December 27, 1904.

Southard Hoffman. Clerk. By W. B. Beaizlev, Deputy

Clerk.

In the Circuit Court of the United States of America, Xinth

Judicial Circuit, Xorthern District of California.

AT LAW.

L. KAHXER & COMPANY. INCORPO- '

RATED,
Plaintiff,

TS.

A. COOLOT COMPANY (a Corpora-
\

tion),
j

Defendant, /

Bond on Writ of Error.

Know all men by these presents, that we, A. Coolot

Company, as principal, and the American Surety Com-

pany of New York, as surety, are held and firmly bound

unto L. Kahner & Company, incorporated, plaintiff

aboye named, in the sum of seyen thousand (7,000) dol-

lars, to be paid to the said L. Kahner & Company, its

successors, executors or administrators, to which pay-

ment well and truly to be made we bind ourselyes and

each of us, jointly and seyerally, and our and each of our

successors, representatiyes, and assigns, firmly by these

presents.

Sealed with our seals and dated the 2Sth day of De-

cember, 1904.
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Whereas, the above-named defendant, A. Coolot Com-

pany, a corporation, has sued out a writ of error to the

United States Circuit Court of Appeals, for the Ninth

Judicial Circuit, to reverse the judgment in the above-

entitled cause by the Circuit Court of the United States

for the Northern District of California.

Now, therefore, the condition of this obligation is

such that if the aibove-named A. Coolot Company, shall

prosecute said writ to eft'ect and answer all costs and

damages, if he shall fail to make good his plea, then this

obligation shall be void; otherwise to remain in full

force and virtue.

[Corporate Seal of A. Coolot Co.]

A. COOLOT CO.

A. E. COOLOT, [Seal]

Prest.

Attest: D. K. STOLBERG,

Sec.

AMERICAN SURETY COMPANY OF NEW
YORK,

[Seal of American Surety Company of New Y'^ork.]

By HARRY" W. LOBB,

Resident Vice-President.

Attest: \{. L>. WELDON,

Resident Assistant Secretary.

Form of bond and sulliciency of surety approved.

WM. H. HUNT,

Judge.
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FOEM OF JUSTIFICATION BY CORPORATE

SURETY.

State of California, "%

Lss.

City and County of San Francisco. J

Personally appeared before me, on this 28th day of

December, one thousand nine hundred and foiu", R. D.

Weldon, known to me to be the resident assistant secre-

tary of the American Surety Company of New York, the

corporation described in and which executed the an-

nexed bond of A. Coolot Company, as surety thereon,

and who being by me duly sworn, deposes and says that

he resides at San Francisco, in the State of California;

that he is the resident assistant secretary of the said

American Siu'ety Company of Xew York and knows the

corporate seal thereof; that said company is duly and

legally incorporated under the laws of the State of Xew
York; that said company has complied with all the

provisions of the act of Congress of August 13, 1894, al-

lowing certain corporations to be accepted as surety on

bonds; that the seal affixed to the annexed bond of A.

Coolot Company is the corporate seal of said American

Surety Company of New York, and was thereto affixed

by order and authority of the board of trustees of said

company; and that he signed his name thereto by like or-

der and authority as resident assistant secretary of said
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company; and that lie is acquainted with Harry W.

Lobb and knows him to be the resident vice-president of

said company; and that the sig^nature of the said Harry

W. Lobb subscribed to the said bond is in the genuine

handwriting- of the said Harry W. Lobb, and was there-

to subscribed by order and authority of said board of

trustees, and in the presence of said deponent; and that

the assets of said company, unencumbered and liable to

execution, exceed its claims, debts and liabilities, of

every nature whatsoever, by more than the sum of

one million dollars (|1,000,000).

Deponent further says that Charles A. Shurtleff, re-

siding at San Francisco, in the State of California, has

been duly appointed as the agent of said company to ac-

cept service of process against said company in the

Ninth Judicial Circuit, Northern District of California,

and is authorized to enter an appearance in behalf oC

said company in any action, suit or proceeding brought

against it in said judicial district.

R. D. WELDON.

Sworn to, and acknowledged before me and subscribed

in my presence this 28th day of December, 1904.

[Seal] SOUTHARD HOFFMAN,

Clerk U. S. Circuit Court, Northern District of Cali-

fornia.

[Endorsed] : Filed December 28, 1904. Southard Hoff-

man, Clerk. By J. A. Schaertzer, Deputy Clerk.
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In the Circuit Court of the United States, Xinth Judicial

Circuity Northern District of California.

L. KAHNER & COMPAXY, IXCOBPO-
EATED,

Plaintiff,

vs.

, No. 13,527

A. COOLOT COMPANY (a Corpora-

tion),

Defendant.

Clerk's Certificate to Record.

I, Southard Hoffman, clerk of the Circuit Court of

Ihe United States of America, of the Ninth Judicial Cir-

cuit, in and for the Northern District of California, do

hereby certify the foregoing twentj-four (24) pages,

numbered from 1 to 24, inclusive, to be a full, true and

correct copy of the record and proceedings in the above

and therein entitled cause, as the same remains of rec-

ord and on file in the office of the clerk of said Court,

and that the same constitute the return to the annexed

YPTit of error.

I further certify that the cost of the foregoing return

to writ of error is $15.00; that said amount was paid

by Wm. H. Chapman, attorney for the above-named de-

fendant; and that the original writ of error and citation

issued in said cause are hereto annexed.
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In testimonj' whereof, I have hereunto set my hand

and affixed the seal of said rironit Tonrt, this 2r)th day.

of January, A. D. 1905.

[Seal] SOUTHARD nOFF:\[AN,

Clerk of United States Circuit Court, Ninth Judicial Cir-

cuit, Northern District of California.

Writ of Error.

UNITED STATES OF AMERICA—ss.

The President of the United States, to the Honorable,

the Judges of the Circuit Court of the United

States for the Ninth Circuit, Northern District of

California, Greeting:

Because, in the record and proceedings, as also in

the rendition of the judgment of a plea Avliich i;- in tlie

said Circuit Court, before you, or some of you, between

L. Kahner & Company, Incorporated, plaintiff (and de-

fendant in error), and A. Coolot Company, a corporation,

defendant (and plaintiff in error), a manifest ei'vor hath

happened, to the great damage of the said A. Coolot

Company, a corporation, plaintiff in error, as by its com-

plaint appears.

We, being willing tliat error, if any liaili been, should

be duly corrected, and full and sixmmIv jnslicc tlonc to

the ])arties affncsaid in lliis behalf, do conininTul you, if

judgment be therein given, that tln-n under your seal,

distinctly and o])enly, you send Ihe recoi-d and pi-eceed-

ings aforesaid, with all things concerning the same, to

the United States Circuit Court of Ajjpeals for the Ninth
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Circuit, together with this writ, so that you have the

same at the city of San Francisco in the State of Oali-

fornia, on the 2^th day of January next, in the said

Circuit Court of Appeals, to be then and there held, that

the record and proceedings aforesaid being inspected,

the said Circuit Court of Appeals may cause further to

be done therein to correct that error, what of right, and

according to the laws and customs of the United States,

should be done.

Witness, the Honorable MELVILLE W. FULLER,

Chief Justice of the United States, the 29th day of

December, in the year of our Lord one thousand nine

hundred and four.

[Seal] SOUTHAED HOFF^^IAN,

Clerk of the Circuit Court of the United States, for the

Ninth Circuit, Northern District of California.

Allowed by:

WILLIAM H. HUNT,

Judge

Service of within writ and receipt of a copy thereof is

hereby admitted this 16th day of January, 1905.

JESSE W. LILIENTHAL,

Attorney for Defendant in Error.

The answer of the Judges of the Circuit Court of the

United States of the Ninth Judicial Circuit, in and for

the Northern District of California.

The record and all proceedings of the plaint whereof

mention is within made, with all things touching the

same, we certify under the seal of our said Court, to the
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United States Circuit Conrt of Appeals for the Ninth

Circuit, within mentioned, at the day and place within

contained, in a certain schedule to this writ annexed as

within we are commanded.

By the Court:

[Seal] SOUTHARD HOFFMAN,
Clerk.

By W. B. Beaizley,

Deputy Clerk.

[Endorsed] : Original. No. 13,527. Circuit Court of

the United States, Ninth Circuit, Northern District of

California. A. Coolot Co., Plaintiff in Error, vs. L. Kah-

ner & Co., Defendant in Error. Writ of Error. Filed

January 16, 1905. Southard Hoffman, Clerk. By W.

B. Beaizley, Deputy Clerk.

Citation.

UNITED STATES OF AMERICA—ss.

The Pi-esident of the United States, to L. Kahner &

Company, Incorporated, Greeting:

You are hereby cited and admonished to be and ap-

pear at a United States Circuit Court of Appeals, for

the Ninth Circuit, to be holden at the city of San Fran-

cisco, in the State of California, upon the 27th day of

January, 1905, being within thirty dnys from the date

hereof, pursuant to a writ of error lih'd in the i lerk's

office of the Circuit Court of the United States, for the

Northern District of California, wherein A. Co<)h»t i\n\\-

pany, a corporation, is plaintiff in iMior, and yon arc de-

fendant in error, to show cause, if any there be, why



30 A. Goolot Company vs.

the judgment rendered against the said A. Ooolot Com-

pany, as in the said writ of error mentioned, should no I

be corrected, and why speedy justice should not be done

to the parties in that behalf.

Witness, the Honorable WILLIAM H. HUNT, United

States District Judge for the District of Montana, at

San Francisco, this 29th day of December, A. D. 1904.

WILLIAM H. HUNT,
United States District Judge.

Service of within citation, by copy, admitted this 16th

day of January, A. D. 1905.

JESSE W. LILIENTHAL,
Attorney for Defendant in Error.

[Endorsed] : Original. No. 13,527. In the Circuit

Court of the United States for the Ninth Circuit, North-

ern District of California. A. Coolot Co., Plff. in Error,

vs. L. Kahner & Co., Deft, in Error. Citation. Filed

January 16th, 1905. Southard Hoffman, Clerk. By W.

B. Beaizley, Deputy Clerk.

[Endorsed]: No. 1168. United States Circuit Court

of Appeals for the Ninth Circuit. A. Coolot Company

(a Corporation), Plaintiff in Error, vs. L. Kahner &

Company, Incorporated, Defendant in Error. Tmn-

script of Record. Upon Writ of Error to the United

States Circuit Court for the Northern District of Cali-

fornia.
1

!

'

" "'"^

Filed January 27, 1905.

F. D. MONCKTON,
derk.
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IN THE

Qlvcmxi Olourf of Jlppgals

For The Ninth Ciecuit.

A. GOOLOT COMPANY (a corporation;

PIa in tiff ill Error.

vs.

L. KAHNER & COMPANY, incorporated,

Defendant in Error.

BRIEF FOR PLAINTIFF IN ERROR.

STATEMENT OF THE dUESTIONS INVOLVED.

This is an action n})()ii a jndgnient of date Nov-

ember 27th, 1903, alleged to have been on that

date "duly given and made" ])y the Supreme Court

of the State of New York, a conrt of general

jurisdiction (Trans. ]»p. 1 and 2) and that

the said judgment was still "in full force and
" effect, and in no wise reversed or anmdled or

" modified or satisfied in whole or in ]>art" CTrans.



p. 2). The complaint was filed on January 5tli,

1904 (Trans, p. 3). A demurrer upon the ground

that said complaint does not state facts sufficient

to constitute a cause of action was interposed by

the defendant in said action, plaintiif in error

and was overruled (Trans, pp. 6 and 7) and an

answer having been filed the cause was tried be-

fore the court and a jury and a verdict rendered

in favor of the plaintiff therein, the defendant

herein. The plaintiff in error having obtained and

filed herein a writ of error and the record the

matter is now here for review.

A motion was made to dismiss for want of a

complete record and was denied and plaintiff in

error required to admit the truth of the affidavit

of Jesse W. Lilienthal, counsel for defendant in

error, filed on February 7th, 1905, or to furnish

additional portions of the record. The plaintiff in

error in fulfillment of said requirement hereby

expressly admits the truth of the said af^davit in

its entirety.

The errors relied upon and asserted and in-

tended to be urged are

A. I. That the trial court erred in overruling

the demurrer interposed by defendant, the plain-

tiff in error, to the original complaint filed in said

cause, and by holding and deciding that the facts

stated in said complaint were sufficient to consti-

tute a cause of action (Trans, p. 18).



B. II. That the trial court erred in rendering

judgment against defendant in said cause, the

same being based on a complaint that does not

state a cause of action against defendant (Trans.

p. 18).

ARGUMENT.

It will be observed that no allegation appears

in the complaint setting forth the fact or date

of the entry of the judgment alleged to have been

''duly given and made". It does appear that

the alleged judgment was "duly given and made"

on November 27th, 1903, and the complaint filed

thereon in the Honorable Circuit Court for this

district on January 5th, 1904—a period of 39 days

only (Trans, p. 2).

There is no allegation that no appeal had ever

been taken, nor that the time for apx3ealing had

expired (Trans, p. 2).

Until an appeal is disposed of or the time for

appealing has expired the cause is pending.

Cal. Code of Civil Procedure, Sec. 1019;

Hills V. Sherwood, 33 Cal. 474-9;

Feeney v. Tliucldoy. 134 Cal. 468.

And until the judgment becomes final no cause of

action thereon has accrued.

Feeney v. Hinckle}', 134 Cal. 468 and many

cases therein cited;

Cook V. Ceas, 143 Cal. 226;



story Y. Story &c., 100 Cal. 41;

Dow Y. Blake, 148 111. 76.

There is no presumption that the judgment had

become final for the pleading is to be construed

against the pleader and in the absence of any

allegation to the effect that the time for appeal

had expired the presumption is that the time had

not ex23ired.

The California Code of CIyII Procedure, sections

939, subdiYision . No. 1 and section 963, subdiYision

No. 1, proYide when and from what appeals may
be taken, yIz. : "from a final judgment (entered)

" in an action * * * within six months after

" the entry of judgment".

In the absence of any allegation on the subject

the laws of the State of New York are presmned

to be the same as those of this State.

Marstens y. Lash, 61 Cal. 622;

Hill Y. Grigsby, 32 Cal. 60;

Shumway y. Leakey, 67 Cal. 460;

Mortimer y. Marder, 93 Cal. 178;

Palmer y. Atchison R. Co., 101 Cal. 196;

Wickersham y. Johnston, 104 Cal. 411

;

CaYallaro y. Texas Ry. Co., 110 Cal. 357

;

Est. Richards, 133 Cal. 524. .

If this be true then at the time of the filing

of the complaint in this action the time for an

appeal had not expired eYen assuming (since it

is not so alleged) that the judgment sued on was



ENTEKED ou Nov. 21, 1903, for but tliirty-niiie

days of the period in which an appeal could be

taken had expired.

Again assimiing for the purpose of the argu-

ment that the Federal Courts take judicial notice

of all the laws of all the States, this will not sup-

ply the necessary allegation in the complaint of

the entry of the judgment and service of notice of

such entry.

Section 1351 of the Code of Civil Procedure of

the State of New^ York as in force at the time of

the giving and making of the judgment sued on pro-

vides as follows, viz.:

"An a])peal, authorized by this title, must be
taken within thirty days after service upon the

attorney of the api^ellant, of a copy of the judg-
ment or order appealed from and a written
NOTICE OF THE ENTRY THEREOF."

While the court might take judicial notice of

this provision of the New York law it certainly

cannot take judicial notice of the doing of cer-

tain things by the parties litigant, as the time

of the service of a copy of a judgment or of the

date of its entry or the time of the service of

written notice of its entry. The oiitry of judgment

service of a co])y thereof and of a notice of the

enti'y of judgment were by tlie New York law

made indispensal)lo prcrccinisites to stai't tlie run-

ning of the time in wliicli an ap]icnl could bave

been taken and so far as the ])leading shows the

time to a])peal lias not yet commenced to run.



Section 1346 of the Code of Civil Procedure of

the State of New York provides for appeals "from
'' a FINAL judgment rendered in the Supreme
" Court", and by necessary implication no appeal

can be taken unless the judgment is at the time

FINAL, and even under the New York law no

judgment is final until thirty days have expired

after entry and service of the judgment and of

a notice of its entry.

In New York State no action could have been

brought on the judgment in suit until after the

domg of those three things.

Webb V. Buckelew, 82 N. Y. 560.

The case at bar is on all fours Avith the bring-

ing of an action upon a promissory note or other

contract where no breach of the obligation is al-

leged. The judgment is a contract wherein the

defendant has agreed, in effect, to pay and by

law the time of papnent is fixed at such time

as the right of aj^jDeal has expired, at any rate

the judgment cannot be enforced by bringing a

new action, and if action is brought before the

time of pa^anent arrives the complaint does not

state a cause of action and should be dismissed.

Knox V. Buckman Contracting Co., 139

Cal. 598, and cases therein cited.

This defect is substantive and is not cured by

answer subsequent to demurrer overruled,

Curtiss V. Bachman, 84 Cal. 216;

Cal. Code of Civil Procedure, Sec. 472.



Xor by verdict,

Richards v. Travelers' Ins. Co., 80 Cal. 505;

Barron v. Frink, 30 Cal. 489;

Cal. Code of Civil Procedure, Sec. 434.

A general demurrer to a complaint is not waived

by consent that it be overruled.

Evans v. Gerken, 105 Cal. 312.

It is respectfully submitted that the judgment

should be reversed.

Wm. H. Chapman,

Counsel for Plaintiff in Error.
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A. COOLOT COMPANY, a corporation,

Plaintiff in Error,

vs.

L. KAHNER & COMPANY, Incorporated,

Defendant in Error.

BRIEF OF DEFENDANT IN ERROR.

STATEMENT.

The action was one to enforce a judgment ren-

dered by the Supreme Court of the State of New

York on November 27, 1903, for $4833.63, against

plaintiff in error, and in favor of defendant in er-

ror. The complaint alleges, "That said judgment

'' still remains in full force and effect, and in no

** wise reversed or annulled or modified or satis-

" fied in whole or in part" (Tr. p. 2).



The answer, in addition to denying all of the

allegations in the complaint for lack of knowledge

or information sufficient to form a belief, avers

" That snch judgment if any there is, is not, and

" at the commencement of this action was not, a

" final judgment, nor has the same become a tmal

"judgment" (Tr. p. 10).

There was also a general demurrer to the com-

plaint, and the demurrer was overruled by consent

(Tr. p. 7).

The case was tried before a jury, and verdict

rendered for the defendant in error, on the direc-

tion of the court.

A motion was made in this court to dismiss the

writ of error, for failure to bring up a sufficient

record, which motion was made on the following

affidavit

:

[Title of Court and Cause.]

" Jesse AY. Liliexthal, being duly sworn, de-

*' poses and says:

'' That he is the Attorney for the Defendant in

*' error herein, and that he has been the sole at-

" torney since the connnmencement of this action;

" that plaintiff in error has wholly failed to com-
** ply with Subdivision 7 of Rule 23 of this court

** providing for the service on the adverse paii:}^

" of a copy of the statement showing the j^arts of

'^ the record which the plaintiff in error thinks

" necessary for the consideration of the case; that



the only error assigned by plaintiff in error herein

is the insufficiency of the complaint; that the

action is one to enforce a judgment rendered by

the Supreme Court of the State of New York;

that the contention of the plaintiff in error is

that the complaint should have alleged that said

judgment had not been appealed from and that

the time to appeal had expired at the time of the

conmiencement of this action; that said defense

was set up by the answer herein; that the de-

murrer herein to said complaint was overruled

by the consent of the plaintiff in error; that the

case was tried before a jurj^, and proof adduced

to show that at the time of the commencement

of the action herein the time to appeal from said

judgment rendered ])y the Supreme Court of the

State of New York had expired, and that no ap-

peal had been taken; that plaintiff in error intro-

duced no evidence in support of said defense;

that the jury rendered a verdict in favor of the

defendant in error; that said verdict was ren-

dered upon the direction of the court; that said

direction of the court is not assigned as error

herein; that the evidence upon which said direc-

tion was made hy the court has not been included

by plaintiff in error in the Transcript of Record

filed by it heroin ui)on writ of error; that said

proceedings ])efore the jury are a material part

of the record, and the printing thereof in said

transcript has not been waived or the omission

thereof consented to by defendant in error; that



*' if defendant in error had been served with a copy

*' of the statement of the parts of the Record which

*' plaintiff in error thought necessary for the con-

" sideration of the case, defendant in error would,

" as provided by said Rules, have designated in

" writing additional parts of the Record, viz., the

" proceedings before the jury, as material for the

'' consideration of this court."

Upon that motion this court made the following

order

:

" The motion of counsel for the defendant in

" error to dismiss the writ of error and suggesting

" a diminution of the record having been heretofore

" and on the 13th day of February, 1905, submit-

'' ted to the Court for consideration and decision

** and having been duly considered.

"It is Ordered that the said motion to dismiss

" be and hereby is overruled; and it is further or-

" dered that the plaintiff in error be, and hereby

" is required either to file his written admission of

" the truth of the affidavit of counsel for the de-

" fendant in error, filed herein on the seventh day
" of February, 1905, or to procure and file herein

" a certified transcript of the deposition of Ben-

" jamin N. Cardozo, referred to in the said

" affidavit."

Plaintiff in error, in its brief (p. 2), expressly

admits the truth of that affidavit.

The only assignment of error is based upon the

alleged insufficiency of the facts stated in the com-



plaint to constitute a cause of action (Tr. p. 18) ;

that is to say, it is assigned as error that the lower

court overi'ulcd the demurrer, and that it erred in

rendering judgment upon the verdict, because the

complaint did not state facts sufficient to consti-

tute a cause of action. Manifestly the latter as-

signment need not be considered, because the Record

not having been brought up, it must be assumed

that the evidence offered in support of the complaint

was not objected to.

POINTS.

I.

A COMPLAINT TO ENFORCE A JUDGMENT OF A SISTER

STATE NEED NOT ALLEGE THAT THE TIME TO

APPEAL FROM SAID JUDGMENT HAS EXPIRED, AND

THAT NO APPEAL IS PENDING.

(a) None of the precedents cited in the authori-

tative Books of Forms contains such an allegation.

WTliile this is not conclusive of the matter, it is en-

titled to some weight, because the authors of these

books are recognized as specially learned and ex-

perienced in relation to questions of pleading.

Abbott's Forms, Vol. 2, page 334;

Ency. of Forais, Vol. 10, page 930;

Estee's Pleadings, See 798.

(h) If the pendency of an api)eal in the court

which rendered the judgment were a bar to an

action upon it in a sister State (which as will be
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presently shown, it is not), that would be a matter

of confession and avoidance to be set up affirma-

tively by the answer; as in the case of the defense

of pajTLient, fraud, lack of consideration, or the

Statute of Limitations.

It was expressly so held in the case of

Dow V. Blake, 148 111. 76,

where the court said in relation to an action upon

the judgment of a sister State, that

"The j)endency of an appeal which operates

as a stay, is a matter to be proven as a defense

to, or any suspension of the action."

If it must be proven as a defense, it must be

alleged as a defense.

So also, in the case of

Suydam v. Ho^i:, 23 N. J. Law, 231,

it was held in an action upon a New York judg-

ment brought in the courts of New Jersey that an

answer, that the judgment had been appealed from,

was fatally defective for not averring that execu-

tion had been stayed. In other words, the matter

is one of affii'mative defense when it is any defense

at all.

Learned Counsel for plaintiff in error evidently

so understood it, for he alleges in his Answer that

the judgment was not a final judgment. The case

was ti'ied on the theory that by that allegation an

issue was made as to the finality of the New York

judgment. Defendant had taken the Cardozo depo-



sition above referred to, and offered the same in

evidence. No objection was made to the materiality

or relevancy of that evidence, or that it could not be

offered because the complaint did not state that the

judgment had not been appealed from. That depo-

sition showed (see Affidavit supra) that no appeal

in fact had been taken, and that the time to appeal

had expired before the commencement of the pres-

ent action. The jury, in view of the verdict, and

especially in the absence of any record as to the

proceedings l)efore the jury, must be deemed to

have found that the judgment sued on had not

been appealed from. In fact it is not pretended

that any evidence was introduced by the plaintiff

in error upon that issue.

{c) Where a case is tried upon the theory that

a certain issue is involved, and evidence is received

without objection as to matters that should have

been, but wore not, alleged in the complaint, the

complaint will be considered to have been amended

to conform to tlie proofs, and will ])e aided by

verdict.

Chicago Co. v. Voelker, 129 Fed. Ro]). 522,

529;

Nashua Bank v. Anglo (^o., 189 U. S. 221

;

Haley v. Kilpatrick, 104 Fed. Rep. 647.

"It is not doubted but what the plaintiff

might have amended his pleading so as to make
it conform to the facts proved. Tlie rule in

such cases is that every matter which would
have been admissi]>le in evidence bv wav of
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amendment to the complaint, \yi\1 be deemed to

have been added, or its absence waived or cured

after verdict."

Davidson v. Oregon Co., 1 Pac. Rep. 705.

In Harmon v. Tliompson, 84 S. AV. Rep. (Ky.)

569, an action was brought by vendor against

vendee for breach of contract to pui'cliase real prop-

erty. The petition was demurred to, and demurrer

overruled. Defendant answered, and j)laintiff had

judgment.

The court said:

"The groimd of the demurrer is that the

Petition did not aver that plaintiff was then

\\illing, ready and able to convey a good title.

* * * That aj)pellee was able and willing

and read}^ to convey the title as agreed, was a

necessary allegation, because it was an essential

fact. * * * After verdict and judgment,
it affirmatively a]3pearing by the record that

aj)pellee was able, ready and willing to comply
with his part of the agreement, the defect in the

pleading was ciu^ed."

The objection must be made at the trial that the

evidence is irrelevant under the allegations of the

complaint.

Ladd V. Piggot, 2 N. E. Rep. (111.) 505.

The plaintiff' in error having failed to bring up

the Record, it must be presumed, under the rule

that every intendment must be made in support of

the judgment, that no objection at the trial was

made to the evidence showing that no aj^peal had



been taken, and that the time to appeal had expired

prior to the commencement of this action.

(d) This certainly must be the rule after ver-

dict, especially where the fact necessary to be

alleged may fairly be inferred from the complaint.

It is alleged in the comj^laint that the judgment

"still remains in full force and effect." The con-

tention is that we should have negatived the fact of

an appeal, on the theory that an appeal sets a

judgment at large. But if the judgment is set at

large, it does not remain "in full force and effect".

It might be that if the complaint had been specially

demurred to, on the ground that it could not be

determined whether or not an appeal had been

taken, the court might upon such special demurrer

have required the complaint to be made more cer-

tain. But as already said, the demurrer was a gen-

eral one, and it was overruled by consent.

(e) Even though the demurrer to the complaint

should have been sustained, the error will be deemed

harndess, and the I'uling will not be reviewed by the

appellate court where the plaintiff in error answers

over and the proofs show that no harm has been

done to it by the ruling in question.

Des Moines Associaticm v. Crim, 134 Fed.

Rep. ISfik Jf^/
Abner Doble Co. v. McDonald, 79 Pac. Rep.

(Cal.) 369;

See Hibernia Bank v. Boland, 79 Pac. Rep.

(Cal.) 365.
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II.

It is also contended in the Brief of plaintiff in

error that the complaint should have alleged that

the judgment had not only been duly given and

made, but had been entered.

The California Code of Procedure, Sec. 456,

expressly provides that in pleading a judgment,

such judgment must be stated "to have been duly

given or made." The allegation in the complaint

is that the judgment was "duly given and made",

and "that said judgment still remains in full force

" and effect". And if as claimed an order for judg-

ment did not constitute a judgment until entered,

then the allegation of the making and giving of the

judgment of course includes the allegation of the

entry of the order for judgment; especially upon

general demurrer.

In Vv^eller v. Dickinson, 93 Cal. 108,

it was expressly held that an allegation that the

"plaintiff recovered a judgment" sufficiently pleads

the judgment.

In Hunt V. Butcher, 13 How. Pr. (N. Y.

Supreme Ct.) 538,

it was held that while the use of the word "duly"

was essential, the word "entered" or "perfected"

was equivalent to the word "made" or "given".
" The allegation that the judgment was entered

" would be proved by simple evidence of the actual
'' rendition of a judgment."
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Moreover, the enforcement of a judgment does

not depend upon its entry.

Los Angeles Bank v. Raynor, 61 Cal. 145.

III.

PLAINTIFF IN ERROR CONSENTED THAT THE DEMURRER
BE OVERRULED. VOLENTI NON FIT INJURIA.

It is of course incongruous that plaintiff in error

should be permitted to complain of the doing of

something to which he consented. He endeavors

to meet that by citing

Evans v. Gerkin, 105 Cal. 311.

In answer to the objection of the plaintiff that

defendant was concluded by its consent, the court

in that case said, "This objection should undoubt-

edly he held good as to any special ground of de-

murrer, since obviously consent to the overruling

of a demurrer is tantamount to a withdrawal of it

and a waiver of the objections thereby raised; it is

quite distinguishable from an instance where the

demurrer is overruled merely from failure to argue

it, or as is sometimes expressed 'for want of prose-

cution'. In such case it has been properly held that

it is the demurrer and not the argument, which

raises the issue of law, and that the party cannot

be deprived of his right to be heard upon it in this

court because bo saw fit to submit the demurrer

without argument in the court below. In this case
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however, the demurrer is general, and as this ground

is one which is not waived even 'by failure to demur,

it is obvious that it was not waived by consent

that it be overruled."

In other words, the court decides that the posi-

tion of the defendant who consents to the overruling

of his general demurrer, is just the same as if he

had not demurred at all. That is to say, he has the

right when evidence is introduced at the trial in

support of the complaint, to object to the evidence

upon the ground that the complaint does not state

facts sufficient to constitute a cause of action or

move for a non-suit or for a directed verdict, on the

same ground. No such objection to evidence or

motion was made in the case at bar.

In the case last cited and relied on by plaintiff in

error, the court in fact affirmed a judgment for the

plaintiff, and its words were therefor obiter. But

accepting these words as a correct statement of the

law, the position of the plaintiff in error is simply

that of not having demurred at all, because he con-

sented to the overruling of his demurrer. And yet

the overruling of the demurrer done by his consent,

is the error assigned by it. And he has not at

the trial made any question as to the sufficiency of

the complaint.

It should also be noted in this connection, that the

Transcript does not disclose any exception to the

ruling of the court below directing the jury to find

a verdict in favor of the defendant in error.
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IV.

In fact however, even though the New York judg-

ment had been appealed from, this would not pre-

vent an action upon tlie jvidgment in California,

and therefore, even assuming that the complaint

does not negative the fact of a pending appeal, and

further assuming that its failure to do so is not

aided by the verdict or by the failure to object to

evidence showing that in fact the judgment was not

appealed from, the complaint was not demurrable.

"An action of debt will lie on a judgment of

another State, notwithstanding the pendency
of an appeal or Writ of Error."

Union Trust Co. v. Rochester Co., 29 Fed.

Rep. 609;

Woodbridge Co. v. Rittei', 70 Fed. Rep. 677;

Bank v. Wheeler, 28 Conn. 433.

"We may treat this judgment in New York
as the ground of an action here, though it has
been appealed from."

Merchants' Co. v. De Wolf, 33 Pa. St. 45.

A California court enforcing a New York jvidg-

ment said:

"In the absence of any proof to the con-

trary, the presumption is that the effect of the

alleged appeal by the laws of New York is the

same as in this State; and in this State such
appeal would not stay execution or proceedings
for the collection of the amount of the judg-
ment appealed from, pending the ai)peal, nor
destrov or weaken the force and effect of the
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record of the judgment as evidence of the facts

or matters necessarily determined thereby."

Taylor v. Shaw, 39 Cal. 536.

"The case shows that by the law of New
York, an apjDeal does not vacate the judgment
aj^pealed from or stay execution, unless the

appellant gives seciu'ity to pay the judgment
if it is af&i'med. It follows that the judgment
recovered by plaintiff is in full force, notwith-

standing the appeal, and that the i3laintiff is

entitled to maintain this action thereon."

Taber v. Hovey. 117 Mass. 107.

It is of course elementary that a judgment ren-

dered in another State must be given the same force

and effect in the State where it is sought to be

enforced as it is entitled to in the State where it

is rendered.

Dow V. Blake, 148 111. 76;

Hampton v. McConnell, 3 Whcaton 234.

As a matter of fact however, and even in this

State, an apj^eal from a judgment does not set it at

large in the sense that execution cannot be issued

on it unless a sufficient undertaking be filed to secure

the pa^^Tnent of the judgment in case of its affirm-

ance.

''If the appeal be from a judgment or order
directing the payment of money, it does not
stay the execution of the judgment or order
unless a written undertaking be executed" etc.

C. C. P. Sec. 912.
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(a) Even where it appeared that in the original

foi'um a new trial had been granted on the condition

that an undertaking should be given, the sister

State will enforce the judgment in default of an

affii'mative showing on the part of defendant that

such undertaking had been furnished.

Lawrence v. Jarvis, 32 111. 304.

(h) An action upon a judgment of a sister

State is in principle the equivalent of an execution

issued out of the court of that State.

To the same effect that the pendency of an ap-

l^eal was a wholly immatertial matter, and certainly,

therefore, not the subject of an essential allegation

of the complaint, see also

Clark V. Child, 136 Mass. 344;

Piedmont Co. v. Ray, 75 Va. 821

;

Rogers v. Hatch, 8 Nov. 35;

Freeman on Judgments, Sees. 575, 602 (4tli

Ed.)

Indeed where that question was distinctly in issue

it was held that even where a supersedeas had been

o])tained, that only stayed execution on the judg-

ment, l)ut not an a^-tion theron.

Line v. Louder, 30 N. E. Rep. (Ind.) 703.

It should be noted finally, that the Supreme
Couit of California in an opinion written hy one

of the Honora])le Judges of this court, ruled di-

rectly that such complaint as the one under con-
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sideration was good. Judge Ross uses this lan-

guage:

"The iDoint that the complaint in the present

action should have alleged that the decree of

the equity court was never ap^Dealed from, is

not well taken. The complaint charges that

that decree remains impaid, and in fiill force,

which is sufficient."

Chaquette v. Ortet, 60 Cal. 594.

All of that and more is stated in the complaint

under consideration.

The judgment should be affirmed.

Jesse W. Liliexthal,

Counsel for Defendant in Error.
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/// lliv Di.slricI Coiirl i)f tin: United States, in and for thv

XortJurn District of California.

r^LOBE NAVIGATION COMPANY,
LIMITED (a Corporation),

Libelant,

^®'
* No. 13,12fi.

HENRY COWELL LI^EE AND CE-

MENT COMPANY a, Corporation),

Respondent.

Statement.

October 2, 1003: Yerifled libel was filed and citation

issned to the United States Marshal for the Northern

District of California.

Names of the Original Parties to the Action.

Libelant: Globe Navigation Company, Limited.

Defendant: Henry Cowell Lime and Cement Com-

pany.

Dates of tlie Filing of the Pleadings.

October 2, 1903: Libel.

October 23, 1903: Answer of Henry Cowell Lime and

Cement Company.

October 2, 1903: A citalioii issu<Ml and delivered to

the United States .Marshal for the Northern District of



2 Henry Cowell Lime and Cement Company

California at tlie city and county of San Francisco.

Said citation afterwards returned into court with the

following return by the United States Marshal: ''I have

served this writ personally by copy on S. H. Cowell as

Vice President Henry Cowell Lime and Cement Com-

pany this 3d day of October A. D. 1903. John H. Shine,

U. S. Marshal. By Geo. H. Burnliam, Deputy Mar-

shal."

December 16th, 1901: The above-entitled cause was

heard on this day in the District Court of the United

States for the Northern District of California, at the

city and county of San Francisco, before the Honorable

John J. De Haven, Judge of said court.

December 21, 1901: Filed opinion.

December 27, 1901: A final decree in the above-en-

titled cause was filed.

January 13, 1905: Notice of appeal in the above-en-

titled cause was this dav filed and served.



vs. Globe Nar'Kjdlion Compani/, Limited.

UNITED STATES OF AMERICA.

Difslrict Cotiii of the United States of America, Xorlitei::

District of California.

IN ADMIRALTY.

GLOBE XAA^IGATIOX rOMrANY, >

LIMITED (a Corporation),
j

Libelant, /

vs.

HENRY' COWELL LIME AND CE-

MENT COMPANY (a Corporation),

Respondent.

Libel.

To the Honorable JOHN J. DE HAVEN, Judge of the

District Court of the United States of America, foi

the Northern District of California:

The libel of Globe Navigation Company, Limited, a

corporation, against Henry Cowell Lime and Cement

Company, a corporation, respectfully shows to the

Court:

I.

That at all the times herein mentioned tlic libelant

was and is a ((»r])oration organized and existing nndci-

tiie laws of the State of Washington, engaged in the

business of operating A-essels upon the waters (tf Ihe Pa-

citic Ocean, and elsewhere, and carrying freight theicon

fur hire.



4 Henry Coivell Lime and Cement Company

II.

That at all the times herein mentioned the respondent

was and now is a corporation org^anized and existima;

undor the laws of the State of California, engaged in the

business of buying and selling lime and cement in the

State of California, and elsewhere.

III.

Th.at on or about the 1st day of May, 1903, the libelant

and respondent, at the port of San Francisco, in the

Northern District of California, made and entered into

an agreement whereby the libelant agreed to transport

to the said port of San Francisco from Roche Harbor,

in Puget Sound, and to deliver to said respondent at said

port of San Francisco fifteen thousand (15,000) barrels

of lime, and in consideration thereof the respondent then

and there agreed to pay to libelant, in addition to the

rate of freight that had theretofore prevailed between

the said parties for such service, a bonus of five (5) cents

per barrel.

IV.

That thereafter and pursuant to said agreement there

r^as delivered to said libelant at said Roche Harbor fif-

teen thousand (15,000) barrels of lime, which said bar-

rels this libelant by its steamship "Tampico" trans-

ported from said Roche Harbor to the port of San Fran-

cisco, aforesaid. That freight thereon at the said rate

that had theretofore prevailed between the parties for

such service, as aforesaid, was prepaid to this libelant

by the shipper thereof. That all of said barrels have
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been delivered to said respondent, in good order and con-

dition, at said port of San Francisco, and said libelant

has performed each and all of the agreements and cove-

nants upon its part to be performed under said agree-

ment hereinbefore set forth. But, notwithstanding the

libelant has demanded of respondent the said amount,

to wit, seven hundred and fifty (750) dollars, the said

respondent has refused to pay the same, or any part

thereof, and the said sum and the whole thereof remains

and is unpaid, to the damage of the libelant in the said

sum of seven hundred and fifty (750) dollars.

That all and singular the premises are true and with-

in the admiralty and maritime jurisdiction of the United

States and of this Honorable Court.

Wherefore, the libelant prays that process in due form

of law, according to the course of this Honorable Court

in causes of admiralty and maritime jurisdiction, may

issue against the said Henry Cowell Lime and Cement

Company, and that it be required to answer on oath all

and singular the matters aforesaid and that this Honor-

able Court would be pleased to decree the payment of

the damages aforesaid, with interest and costs, and that

libelant have such other and further relief as in law and

justice it is entitled to receive.

GLOBE NAVIGATION COMPANY, LIMITED,

By E. S. JOHNSON,

Secretary.

PAGE, McCUTCHEN & KNIGHT,

Proctors for Libelant.
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State of Wasliington, *

District of Washington, [> ss.

County of King.

E. S. Johnston, being duly sworn, deposes and says: I

am the secretary of the Globe Navigation Oompany, Lim-

ited, the libelant above named, and am authorized to

make this affidavit on its behalf; I have read the fore-

going libel and know its contents. It is true, as I verily

believe.

E. S. JOHNSTON.

Subscribed and sworn to before me this 17th day of

September, 1903.

[Seal] H. M. WALTHEW,

Deputy Clerk United States District Court, District of

Washington.

[Endorsed]: Filed Oct. 2, 1902, at 3 o'clock and 35 min-

utes P. M. Geo. E. Morse, Clerk. By J. S. Manley,

Deputy Clerk.
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In the Di.strici Coint of tit<- I'lt'ihil Stales, for tiic Xorth-

cni District of California.

IX ADMIRALTY.

(JLORE NAA'IGATION COMPAQ V,

LIMIT 1:1) (a rorporation),

Libelant,

vs.

HENRY COWELL LLAIE AND (^E-

3IENT COMPANY (a Corporation),

Respondent.

Answer.

To the II()n..ral)Ie JOHN J. DE HAVEN, Judoe of the

Distri<t Coiiit of the United States for the Northern

District (»f California:

The alxivc-iiaiiu'd respondent answers and alh'^cs as

follows

:

I.

That this respondent admits the matters allciicd in

])aragraph I of the libel of the above-named liltdant to bo

trnc.

IL

Tlial tills resi)ondent admits the matters all('.ii('<l in

]>araiira]»li II of sai<l libd to bo trno.

111.

That this respondent a<lmits the mailers alleiicd in

l)araj^rapli 111 of said libel to be tnu'; l)nt in this behalf



S Henry Coircll Lime and Cement Company

alleges the further fact to be that the agreement men-

tioned in said paragraph was for the transportation of

the lime mentioned therein by a particular vessel, to wit,

the steamship ''Eureka," and further that the loading of

said lime on said vessel should commence between the

7th and 10th days of May, 1903. That said lime was

not, nor was any part thereof, transported hj said steam-

ship, nor was said steamship at Roche Harbor ready for

loading at any time between the seventh and tenth days of

May, 1903.

IV.

Answering the matters alleged in paragraph IV of

said libel, this respondent denies that, pursuant to the

(igreement mentioned in paragraph III of said libel,

there was delivered to said libelant at Roche Harbor,

or anywhere else, fifteen thousand, or any, barrels of

lime, which were transported hj libelant by the steam-

s-hip ''Tampico," or otherwise, from Roche Harbor, or

any other place, to San Francisco; and in this behalf

alleges the fact to be that on or about the 14th day of

May, 1903, the libelant made a contract with the Ta-

coma & Roche Harbor Lime Company, a corporation,

for the transportation by the steamship ''Tampico*' from

Ivoche Harbor to San Francisco of 15,000 barrels of lime,

the freight thereon to be thirty cents per barrel and no

more. That thereafter and in pursuance of said last-

mentioned contract, said Tacoma & Roche Harbor Lime

Company delivered to said steamship ^'Tampico,'- at

Roche Harbor, 15,000 barrels of lime, consigned to this

respondent, which lime was transported by said steam-
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ship '*T:niii>i((>"" to >^:ni Frnnrisci), x\m\ there delivered to

this respondent. That said Taeonia J^ TJorlie rinrbor

Lime Conijiany has paid tlH> libelant the snni of Sf;4,riOO

as the freight for the transportation of said lime, in ac-

cordance witli said contract last mentionc^l. That this

res|x>ndent made no contract or agreement whatever

with said libelant for or coucernino- the transportation

of said lime.

Wherefore, respondent prays this Honorable Court

will be pleased to prononnce against the libel aforesaid

herein and to condemn the libelant in costs, and other-

wise law and jnstice to administer in the premises.

OLNEY & OLNEY,

Proctors for Respondent.

State of California, "]

City and Connty of i^an Francisco. J

W. H. George, being dnly sworn, deposes and says:

F am the secretary of the Henry Cowell Lime and Ce-

ment Company, the respondent above named, and ani ;mi-

^horized to make this affidavit on its b(dialf ; I have read

he foregoing answer and know its contents. It is trne,

IS T v(»rily believe.

W. H. GEORdE.

Subscribed and sworn to before me this 23d day of

October, 1903.

[Seal] ALFRED A. EXQT'IST,

Cot;iry Pnblic in and for the City and Connty of San

Francisco, State of California.
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Due service of the within answer is hereby admitted

I his 23d daJ of October, 1903.

PAGE, McCUTOHEN & KNIGHT,

Proctors for Libelant.

[Endorsed]: Filed Oct. 23, 1903. Geo. E. Morse,

Clerk.

/.'/ //?(' D'latnct Cotni of the United States, i)i and for the

NortJirrn District of California.

GLOBE XAYIGATION COMPANY,
LIMITED (a Corporation),

Libelant,

vs. ,

HENRY OOWELL IJME AND CE-

MEN^^ COMPANY (a Corporation),

Eespondent. (

Stipulation as to Apostles on Appeal.

Whereas, the respondent in the above-entitled pro-

ceeding intends to appeal, or has appealed, from the

judgment heretofore rendered against it in said proceed-

ing; now, therefor-e.

It is stipulated that the clerk of the above-entitled

Court, in n^aking up the apostles for the purpose of said

appeal, shall certify the evidence at the trial of said

proceeding, in accordance with the transcript of such

testimony heretofore filed with said clerk, save and ex-

cept as follows, to wit:

1. Lines 12 to 14 inclusive on page 28 of &aid tran-

script shall appear in the apostles as follows:
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"Mr. OlyXEY.—Wo have no objection to their j;'oing

in subject to that objection.

"Tlie rOT^TxT.—Let tlieni be offered in evidence, and

I will consider their reh'vancy and c()in])eten('y snbjecl

to that objection."

2. All of paoe 31 of the transcript following; and in-

cludinji- line 5 thereof and beg-inning with the words

"renewal of contract," and all of page 32 preceding and

inchiding the words "to make in the premises" in line

15 thereof, shall be omitted.

3. All of page 40, including and following line 15, be-

ginning with the words "Mr. Bnrnett" and all of page

47 preceding and including line 5 ending with the words

"it is always admitted," shall be omitted and in lieu

1 hereof shall be inserted the following:

"Mr. BURNETT.—A stipulation has been entered into

between the parties relating to the introduction of cer-

tain' letters. '

"The COURT. ( Interrupting).—Let that stipulation

be introduced in evidence. It is not necessary to read

those letters. 1 will read them myself.

"Mr. OLNEY.— I understand they are to be admitted

subject to any objection reserved in the stipulation.

"The COURT.—Certainly. Objections to evidence in

nn admiralty case do not amount to anything. Unless

the evidence is clearly irrelevant it is always admitted.

"The stipulation was thereupon placed in evidence.

It reads as follows":

(Insert all of the stipulation between the parties of
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date November 5, 1904, beginning with and following

the words: "It is further stipulated, in order to' obviate

the necessity of taking the testimony of John S. McMil-

lin that he is/' etc., at about the middle of paige 2 of said

stipulation.)

Dated January 14th, 1905.

PAGE, McOUTOHEN & KNIGHT,
Proctors for Libelant.

OLNEY & OLNEY,
Proctors for Respondent.

[Endorsed]: Filed Jan. 19, 1905. Jas. P. Brown,

Clerk.

In the District Court of the United States, in and for the

Northern District of California.

Hon. JOHN J. DE HAVEN, Judge.

GLOBE NAVIGATION COMPANY,
LIMITED (a Corporation),

Libelant,
I

vs. )

HENRY COWELL LIME AND CE-

[

MENT COMPANY (a Corporation),
|

Respondent.

Testimony.

Friday, December 16, 1904.

Appearances:

W. S. BURNETT, Esq., of Messrs. PAGE, McOUT-

OHEN & KNIGHT, for the Libelant; and

WARREN OLNEY, Jr., Esq., of Messrs. OLNEY
& OLNEY, for the Respondent.
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'I'll is libel now canio on foi- liearing' iu its regular or-

der on tlu^ calendjir, juul the f<illowing proceedings were

bad:

(Tt is< aprced between the proctors that each side pay

linlf the expenses of the reportei', to be hereafter taxd

iis cosls in tlio case against the losing party.)

P. W. KOC'HESTEK, called for the libelant, sworn.

Mr. BURNETT.—(,>. Mr. Rochester, will you state

what was your occupation in 1903, more particularly

in April, May and June of that year?

A. What year?

Q. Tn the year 1903.

A. I was the general agent iu the State of California

for the Globe Navigation Company, a corporation.

Q. That is the libelant in this action?

A. Yes, sir.

Q. How long had you been their general agent?

A. For nearly two years.

Q. Will you state if in the month of April or May

of that year you had made any arrangement or contract

with tlie respondent in this action, the Henry Cowell

Lime and Cement Company, looking to the transporta-

tion of certain lime from Koche Harbor to San I'ran-

cisco? A. I did.

(,>. NoAv, will you state the details of that arrange-

ment, and with whom you made it?

A. Wo i);!(l transported considerable lime from time

to time for Henry Cowell & Co., my negotiations always

being conducted through Mr. George, who, I understood,
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(Testimony of P. W. Rochester.)

was the manager for Henry C'owell & Co. Along late

in April, as I recollect, we opened nes>otiati()'is v.'^M> I i

-

Henry Cowell Lime and Cement Company for the trans-

portation of about 15,000 barrels of lime. The Globe

Navigation Company owned several steamers that were

of considerably larger capacity than 15,000 barrels of

lime, and in order for us to book any shipments of that

size it was necessary for us to complete the cargo, or at

least get sufficient otlier cargo to complete a cargo for

the vessels. On about, as I remember it, the 1st day of

May I secured a booking of a considerable quantity of

coal to be loaded in Tacoma, provided I could complete

cargo for her, and took up negotiations with Mr. George

for the loading of the vessel, the "Meteor," which was

a vessel that was due at that time to arrive on the

Sound about the first week or about the 5th or 6th of

May. I consummated with Mr, George arrangements

for the carrying of 15,000' baiTels of lime for the "Me-

teor," the vessel to begin to load her cargo, which would

be the coal first, which she would take on at Tacoma,

and then proceed to Roche Harbor to complete her

cargo. She was, barring contingencies, to begin loading

between May 7th and May 10th. The previous rate we

had always got for lime was SO/c a barrel. The agreed

price between Mr. George and myself, however, was that

the rate should be 30/c a barrel, but that Henry Cowell

& Co. should pay a bonus of 5/c a barrel to induce us to

stop the vessel at Roche Harbor to complete her cargo.

Q. Was that lime shipped?
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(Testimony of P. W. Rochester.)

A. Tho lime \v;is shipped on the steamer "Tampico"

instead of tlie steamer "Meteor.'" \Vhen the ">[eteor"

arriv<>d ou Puget Sonnd she was found to be in a dis-

abled eondition, and she w;is ordered by the iuspectoi*s

and sm'veyors to ^o into drydock, which it was neces-

saiy for her to do. Ou the 12th I received a telegram

irom the Globe Navigation Company to that effect, stat-

ing that they would substitute the "Tampico" for the

''Meteor." •

Mr. OLNEY.—If the Court please, we object to auy

evidence in regard to this telegram.

The COURT.—1 overrule the objection.

Mr. OLNEY.— I will take an exception.

A. (Continuing.) 1 communicated immediately with

.Mr. Oeorge to this effect, to which he raised no objec-

tion, and read him the telegram stating that the "Tam-

pico" would proceed to Tacoma on the following day, the

13th, to begin taking on cargo, which he acquiesced in

and which there was no objection made to, and at which

time there was nothing new whatever in any way said

about any change in the agTeed compensation that we

\\(n'e to receive. '

Mr. BURNETT.—(}. Was the lime shipped?

A. The lime was shipped on the "Tanii>ieo." She be-

gan her coaling at Tacoma on the 13th. She arrived at

iioche Harbor and began loading her lime on Ihe l.')!!).

il Was the lime received in San Francisco?

A. It was, in due time and in good order.
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(Testimony of P. W. Kocliester.)

Q. Did you make any demand for the payment of

this bonus? A. I did.

Q. How many barrels were there?

A. Approximately 15,000. I lldnk there was prob-

ably a shortage of 15 or 20 barrels, broken, or there-

abouts. I spoke to Mr. George while the lime was be-

ing unloaded, when she first began to unload, about the

collection of freight. He told me if I would meet him

at his office at 4 o'clock that afternoon, he would give

me a check. I told him I had considerable disburse-

ments to make. I went to his office, but failed to meet

him. I waited quite a little while. He did not come.

I thought I would go the next morning. When I went

the next morning he told me that in that morning's mail

he had received a letter from Mr, McMillin telling him he

had been to our office in Seattle and had settled for the

freight.

Q. State who Mr. McMillin was?

A. He is the president of the Tacoma and Roche

Harbor Lime Company at Eoche Harbor, and I at that

time got advice from my Seattle office that INIi'. McMil-

lin had paid the freight, the 30/c freight, but had not

paid the bonus, and for me to collect the bonus from

Henry Cowell & Co., which I tried to do and failed to do.

Cross-examination.

Mr. OLNElY.—Q. This agreement between you and

Mr. George on behalf of the Henry Cowell Lime and

Cement Company was put by you in the form of a letter,
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(Testinumy of P. ^\. Kodiester.)

was it not, with the Ilciirv CowcU Lime and Cement

Oompanij'.

A. I lliiiik i1 was iimtiniKM], possibly, by letter. I

am not snre.

(2- 1 show you this letter (bandiug a letter to the

witness)? A. Yes, sir.

(1- This agreement iu regard to which you have testi-

fied, with the Tleni-y Powell Lime and Cement Company,

was ])nt in the form of a letter by you to Mr. George?

A. It was confirm od by a letter on the 4th of Ma}'

—

by that letter.

Mr. OLXEY.—I move to strike out the witness' testi-

mony in regard to this agreement, on the ground that

the agreement was put in the shape of a letter, and the

evidence of the witness in regard to it is secondary evi-

dence.

The COURT.—The motion will be denied.

Mr. OLNEY.—I will take an exception.

The rX)URT.—I suppose you are going to put that

letter in evidence?

Mr. OLXEY.— 1 do not intend to ]Mit it in at this time.

The COURT.—If it is not put in evidence the Court

will never know what it contains.

-Ml-. OLNEY.— I am relying upon the testimony of

the witness, that the contract between them was put in

the shape of a li-tlcr, and ceitainly the letter is the best

evidence of the coiilract and the Itest evidence of its own

contents.
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(Testimony of P. W. Rochester.)

The COURT.—You have the letter?

Mr. OLNEY.—Yes.

The COURT.—And jou do not propose to introduce

it?

Mr. OLNEY.—I do not propose to introduce it at this

time.

The COURT.—The Court can never know what its

contents are without it sees it.

Mr. OLXEY.—The Court knows through the state-

ment of the witness, that this agreement w'as put in the

shape of a writing.

The COURT.—I understand that. You have what

you claim to be the writing in your hand, and I under-

stand you to say you do not propose to introduce it?

Mr. OLNEY.—Not at this time.

The COURT.—Of course you can try your case in your

own way.

Mr. OLNEY.—Q. You testified that the "Meteor" ar-

rived at Seattle, I believe, in a disabled condition and

was ordered to the drydock. Did you know those facts

of your own knowledge?

A. I only knew it from the telegram that I got from

our office in Seattle. That is all.

Q. That is all you know about it?

A. Yes, sir. I was not there. I would not have

probably known if I had made an examination. I would

have had to depend on someone else's testimony.
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(Testinioiiy of V. W. Rochester.)

Mr. OLNEY.—^^'(' move that the t«'stiin()ii_v of the

Avituoss in i-c^ard tt) the disahh'd coiHlilioii of th( ".Me-

teor" be stricken out as hearsay.

The COUKT.— I will doiiv tlio iU(>tioii. All the wit-

ness testified is that he receive d such notice as that. I

do not think the case turns on that point at all. The

motion will be deuied.

Mr. OLNEY.— 1 will take an exception.

Q. Yoii say tliat your only knowledne consisted in

Ihese telegrams v>hich came to you from Seattle?

A. Yes, sir; confirmed afterwards by a letter from

the office of the company there.

Q. Have you those letters or telegrams, I mean here?

A. I think that possibly the attorney has a state-

ment to that elTect, or cojjy of the letter. 1 will state

that the (llobe Navigation Company closed their office

in ^>an Francisco about a year ago, and the files of the

office here were all returned to the head office in Seattle.

Mr. OLXEY.—I move that the witness' testimony in

regard to the contents and substance of the telegram

and letter be stricken out as secondary evidence of writ-

ings.

The COURT.—L<»t it remain. The case does nut turn

on those telegrams and letters.

:\rr. OLNEY.—T will take an e.xcejdion.

(^ Now, yon testified, .Mr. KcmIi! ster, that when the

lime was beinii u]doade(l iiere von had a con\crsation
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(Testimony of P. W. Rochester.)

with Mr. George and he told you to come to his office

and he would settle?

A. That was my understanding-, yes, sir.

Q. Did you inform Mr. George at that time that the

freight had been prepaid on the lime?

A. I did not know it. I did not inform him because

I had no knowledge of it.

Q. The settlement you were to have with Mr. George

was for the freight? A. The freight and bonus.

Q. No special mention was at that time made, was

it, that he was to pay this bonus in addition to the

freight?

A. No, sir, no discussion of that question.

Q. The only thin'g w^as that he was to settle?

A. I was to go to his office to get a check. I do not

think there was any discussion further than that,

Mr. BUENETT.—That is our case.

Mr. OLNEY.—I offer in evidence, if your Honor

please, as Respondent's Exhibit "A" a shipping receipt

for this lime, which reads as follows:

Respondent's Exhibit "A."

Duplicate Roche Harbor, Wash., May 17, 1903.

Delivered by Tacoma and Roche Harbor Lime Com-

pany to be shipped by the Str. "Tampico'' the following

property in good order, except as noted, value and

weight being unknown, marked as indicated below, to
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(Testimony of P. W. Koclu'slcr.)

ho (lolivci-od III San i'l-aiicisco, Cal., to llonrv Cowcll vK:

Co. or assigns, in liko i^ood oi-diM*.

Mr.rked:

No. Of rk.iis. Arficlos. Weiohf Fool.

15000 BaiTcls Limo

All fioi^ht riiaro'es Prepaid.

O. W. A^iES.

(The paper is marked Respondent's Exhibit "A.")

I also olTor in evidence as Respondent's Exhibit "B"

the followinji':

Respondent's Exhibit "B."

Seattle, Wash., May 18, 1903.

Tacoma »!<: Tloche Harbor Ijine rompany, to S/S 'Tam-

pico" Voy. 10, Dr.

Froiiilit from Ko( he Harbor to San Francisco,

on 15,000 barrels of Lime at SO/c = .|4500.00

Received Payment,

(ILOBE NAVIGATION (^OMPANY, LTD.,

By E. S. JOHNSTON,

Anditor.

(The i)apcr is marked Respondent's Exhibit ''B.'')

It is admitted that this receipt is for llic frciulit in

qnostion.

Under a stipulation previously made hctwoou the

parties to this action, I will also introduce as Kespond-

ent's Exhibit "('"'
a letter from tin- iliohe Navigation

Company to the Tacoma and Koclie iLiit)or Lime Com-

pany, which reads as follows:



99 ITcnrii Cowell Lime and Cement Company

(Testimony of P. W. Rochester.)

Respondent's Exhibit "C."

GLOBE NAVIGATION COMPANY, LIMITED.

Seattle, Wash., May 14, 1903.

Messrs. Taconia & Iloche Harbor Lime Co., Roche Har-

bor, Wash.

Dear Sirs: This will confirm our verval understand-

ing' with your Mr. McMillin, 13th instant; that upon the

arrival of our steamer ''Tampico" at San Francisco,

upon advice from us to that effect, you will pay us our

freight at the rate of 30/c per barrel on the "Tampico"

lime cargo, in consideration of which arrangement we

are to direct our agent in San Francisco to expense said

cargo as prepaid so far as freight is concerned.

Will 3'ou kindly advise us as soon as possible aftei-

the "Tampico" sails, the number of barrels of lime con-

stituting her cargo.

Will you kindly acknowdedge receipt in confirma-

tion, and oblige. Yours truly,

(Signed) GLOBE NAVIGATION COMPANY, LTD.

By E. S. JOHNSTON,

Auditor.

(The letter is marked Respondent's Exhibit "C")

I also offer in evidence as "Respondent's Exhibit "D,"

the following letter from the Tacoma and Roche Harbor

Lime Company to the Globe Navigation Company in re-

ply to the letter which I have just read:
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(Testimoiiv of V. W. Ktaht'sli'r.)

Respondent's Exhibit "D."

TA(H):\rA AND KOCIIK IIAKP.OK LLMK CO.

Koclie Uai'bor, W'asliiii^lon, May 15, UHYA.

(ildbc Xaviualioii Co., Seattle, Wash.

( Jciitlcuu'ii: \Ve have yonr ostcHMiUMl favor of May

14th and are pleased to coiifinu our a.iireeiiieiit witli y<ui,

lo ]>ay you .*>0 (• per barrel freight on the lime carjuo of

till' "Tauipico/" now loadiuu' in tliis port for San I'rau-

cisco. She is expected to j^et about 15,000 barrels of

lime. Should she take auy _i>reater quantity, it is to be

at the same rate of fi'eioht, 30/c per barrel, to be pre-

]*aid by us, for whicdi payment, you are to ji'ive us a full,

(dear, and complete receipt for all freij^ht ac^niiist said

cari;.*), au<l no further or additional frdiiht bill lo be

l.Mdd ai>aiust siine cr ]n*esented to us or couslLinces ol

the caru<). It was understood and aui'eed, howrvri',

that this iu'e])ayment of freiiiht should not be due nor

collectible until the acttial (hdivery of the lime by the

"T;!:uj)ico" iu San I-'ranciseo and that your couipauy v/ill

reimburse us for any shortaii'e, whicdi miiiht be ascer-

tained upon d<divery of the cariio, re.uai'dless of tin- ])V"-

paviuent of freight.

Vessel is netting along nicely with her loadin;:i- and

v-ill have on board in the nriuhborhood (d" 7, (UK) barr(ds
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(Testimony of P. V\\ Kochester.)

at !^iy o'clock this P. M. AVe will do our best to crowd

tlie loading' for Tour sake as well as for ours, as the lime

is in great demand in San Francisco.

Yours very truly,

" ( Ir^igned ) TA(;OMA & ROCHE HAEBOR LIME CO.,

By JOHN S. McMILLIN,

Brest. & Genl. Mgr.

(The letter is marked Respondent's Exhibit '^D.")

WILLIAM H. GEORGE, called for the respondent,

sworn.

Mr. OLXEY.— (). My. George, you are the secretary

(;f tbe Henry Cowell Lime and Cement Company?

A. Yes, sir.

Q. You were the secretary in the months of April

and May, 1903? A. Yes, sir.

Q. You heard the testimony of Mr. Rochester in re-

gard to the agreement that you had with him at that

time? A. Yes, sir.

Q. Was that agreement put in the shape of a letter

to you?

A. What agreement? The agreement with regard

to the steamer "Eureka'-?

Q. Yes. Relate to the Court what the agreement

was at that time?

A. I think that is best. We had a strike at our

works at Santa Cruz, and we were very anxious to get

some of this lime Jiere. I arranged with Mr. Rochester

that he was to ship us 15,000 barrels of lime or there-
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jilnMits oil tlu' steaiiK'i' "iMirck;!." TIm' usual fr!'iu,lit

rifo thai we had bcoii payin.u' was 30/r a barr<'l. On

I hat ])ai'ticiilai' shipiuciit on Ihc ''KnnOca" we were lo

|»a,v liiiii an additional 5 ^o a barrel in order to ^^et lu'i-

to coiiic. lie could not make np a sufficient carii'o to

briii^- the vess(d here, so for the steamer "Enreka" we

aiii'eed to uive him 5 e a barrel additional. Tin* thinjx

ran alon<;-. The "Eureka'' did not come. In the mean-

time 1 received— I have forgotten whether a letter or

telegram—but word from theTacoma and Roche Harbor

Lime Company that they were making arrangements

there and for us not to consider rate here. This was

followed up by information at different times tlial tli(\v

iiad secured, first, the "^reteor," then she could not coine

and finally, the lime was coming on the steamer "Tam-

pico." They also notified me they had arranged, as

those letters Mr. Olney has just read show, that t h" liri-'

was to be shipped at 30/c a barrel. Tiiat is all 1 knew

until tlie vess<d got her(\ As Mr. Rochester says, he

called on me and wanted a check, and T t(dd Mm 1 wonld

meet him at a certain time and give it to him. At tliat

tiiH" I did not know anything about the freight being

j>V('v>aid. Between the time he spoke to me lirst and th<'

timr> he was to come to my ollice. 1 r<'ceived the advice,

ti'it is to say. the ship]iiiig receipt, showing that the

fK-ivl.t had been prepaid. I understood that the i"it.'

was to be 30/c a barrel. The customary condition w^'s

that we pay the freight liere :iiid charge it agiiinst Ih"

lime. In this particular instance .Mr. .McMiliin pfcpaid
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the freight, so th<at there would be no aroument abon*^

it. When the mail came, we ha<1 this prepaid shiDping

receipt which has been introduced in evidence. The ar-

rangement I made was for the steamer ''Eureka" and

no other vessel. The following freight arrangement

was made in Seattle by the Tacoma and Roche Harbor

Lime Oompanv and the Ulobe Navigation Company, as

per the letters which liave been read here.

i}. Did you have any conversation between the first

of May, or any conversation before the sailing of the

"Tampico" with this lime by which the arrangement

which you have testified you made in regard to the

steamer "Eureka" was to apply to the steamship "Tam-

pico"? A. No, sir.

Q. You had no such conversation at all?

A, No, sir, because I had nothing to do ,vith tl::

freight on the "Tampico." That was arranged in the

North.

Q. I show you this letter, Mr. George, and ask you it

that is the letter wliich contains the statements, or

which Mr. Kochcster wKte you in confirmation of your

conversation in regard to tliis bonus (handing)?

A. On the steamer "Eureka."

Q. It had parti <'n}ar application to the steamer "Eu-

reka," did It? A. Yes, sir.

Q. And to no other vessel?

A. To no other vessel. When I received it I wrote

on it, "Steamer 'Eureka.' "
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(}. That Avas written on tlicrc hy yon a I ilic tinx' yon

retoived it ?

A. At tin- linu' tin' letter canic to tlie otiicc.

:\!r. OLNEY.—Wo ottVr this Icttoi* in cvi.lcncc as \lo-

spondent's Exhibit "E."

Mr. BrRXETT.—Will you read it?

^fi'. OLXEY.—This is a lottor from the Globe Xavi.un-

tion Ponipany, limited, and addressed to Henry Cowell

&Co.:

Respondent's Exhibit "E."

GLOBE XAVIGATIOX GO,ArPANY, l.TD.

San Francisco, Cal., May 4, 1003.

Messrs. Henry Towel! & To.. City.

Gentlemen: As per our conversation with ^Tr. Georov

on the first instant we wired our Seattle office as fol-

lows:

"Cowell will i)ay 5 cents per barrel bonns on lime.

This must be kept secret from :McMillin. Cowell re

quests immediate answer by telejiram."

To this we receive a rej)ly on the -d:

"Will accept your offer Cowell, provided; this is

(dearly nuderstood. Rarriu»i contingencies loadinji

commeneing between May Tth and ^Tay 10th. T.inie fol-

lowing as soon as possible after other cargo is loaded."

After confuting with your ^Nfr. George over the long

distance line from Santa Cruz this morning, we have

telegraphed Seattle as follows.



28 Henri/ Coirell Lime and Cement Company

(Testimony of William H. George.)

"Cowell's manager George telephones from Santa

Crnz confirming proposition as per vonr telegram of 2d.

Requests you notify McMilliu immediately, also requests

making loading earliest date possible."

It is our understanding that this business is taken

with the assurance from you that you will remove the

lime from the wharf as fast as we can discharge it from

the vessel working nine hours per day, we agreeing on

our part to make two landings for your accommodation,

if necessary.

Trusting that this may bring about business to your

thorough satisfaction, we are.

Yours truly,

GLOBE NAVIGATION CO., LTD.

By P. W. ROCHESTER,

Agent.

(The letter is marked Respondent's Exhibit "E.")

f Cross-examination.

Mr. BURNETT.—Q. It did not make any difference

to you or your company what steamer carried the lime

as long as you got the lime?

A. It made a decided difference.

Q. In what respect did it make any difference?

A. At the time we had a strike on at Santa Cruz and

could not manufacture lime, and it was very essential

to get lime here in a big hurry.

Q. You got it in just about the same time?

A. No, sir.
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(}. Siibstautially? A. No, sir.

Q. How mucli (lifforcnee?

A. If you will rofrcsli my memory on those dales.

The lime was shipped on the 19th and was (o have been

loaded on the "Eureka" between the Tth and lOtli—is

that rio-ht, Mr. Oliiey?

^Ir. OLNEY.—Between the 7th and 10th according to

the letter, and the shipping receipt bears date the ITtli.

Mr. BURNETT.—Q. The language of the letter of

May 4th, 1903, is, "Barring contingencies, loading com-

mencing between May Tth and May 10th. Lime follow-

ing as soon as possible after other cargo is loaded'-?

A. That refers especially to the "Eureka." As said

before, in the meantime we were advised by onr people

in th(^ north that they were attending to the arrange-

ments by the following vessels.

(). What was the date of the last communication

that you had with Mr. Rochester in relation to any ship-

ment of lime whatsoever by any steamer whatsoever?

A. As I remember, that is the last one that yon have

in your hand.

Q. You did not see him after you made the arrange-

ment to pay the 5/c bonus?

A. I don't remember whether I saw him any more or

not. I was at Santa Ouz at the time it was done. It

was done over the long distance 'phone from Santa Cruz.

I was down there on account of the strike.
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Q. Yon never told Mr. Rochester you would cot poy

the 5/c bonus per barrel on the lime, did yon?

A. I don't think that matter was ever under discus-

sion.

Q. Did you not receive a telephonic communication

from Mr. Rochester on the morning of the 12th in which

he stated to you that he had received an advice which

read that the "Meteor'' could not go to San Francisco

but that the ''Tampico" had been substituted, and that

it was expected that the -Tampico" would sail for Ta-

coma to-morrow, that is, the 13th, and from Roche Har-

bor on the 16th. Did you not receive such a communica-

tion as that from ^Ir. Rochester by telephone?

A. I do not remember that I did. I may have.

Q. You were in a great hurry for this lime and you

did not take any steps to find out when this lime was

to be delivered here after you made this contract on the

4th of May?

A. That is just exactlv what I mean to say. My ar-

rangement was with the steamer "Eureka." When she

could not come, I was through with it, and they were

handling it from the North. You understand, accord-

ing to our arrangements with the Lime people, they en-

gaged the freight, but at times when we were in a hurry,

we helped out on this end. They have the freight ar-

rangements in hand and at times we try to help out by

doing what we can here, as in the case of the "Eureka."

Immediately the "Eureka" was off I received notice

from tnem they were attending to it and for me to keep
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hands off, which T did, first the "Meteor" and then the

"Tampico," that the matter was in charge of themselves.

Q. So that jou considered that you had confined your

nrrangements about bonus entirely to the ''Eureka"?

A. Yes, sir.

Q. I will ask you if your company received this tele-

gram (handing a telegram to the witness)?

A. Yes, sir, that is correct.

Mr. BURXETT.— I will offer this telegram in evidence

and ask to have it marked Libelant's Exhibit Xo. 1.

The telegram is dated May 7th, and reads as follows:

Libelant's Exhibit No. 1.

Roche Harbor, Wn., May 7, 1903.

Via Port Townsend, May 7, 1903.

Henry Cowell Lime & Cement Co., San Francisco, Cal.

Eureka will be here to-day. Avoid discussion rate

there. That question settled here.

TAOOMA & ROCHE HARBOR LIME CO.

(The telegTam is marked Libelant's Exhibit No. 1.)

The WITNESS.—What is the date of that telegram?

Mr. BURNETT.—Q. May the 7th. You say, ^\v.

George, that the "Eureka" was the only vessel you

talked about? A. Exactly.

Q. That was the one that your principals, or whoever

they are, the Tacoma and Roche Harbor Lime Company,

told y(m to avoid discussing?

A. By that telegram, yes.
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Q. You know, as a matter of fact, that the "Eureka"

was not at Koclie Harbor on that day, that that was a

mistake of the Tacoma and Roche Harbor Lime Com-

pany?

A. I did not have any way of knowing that. All I

could go by was what they wired me.

Q. When you got this telegram you did not communi-

cate with Mr. Rochester at all?

A. I don't remember if I did or did not, but I did

wire the Tacoma and Roche Harbor Lime Company.

Q. You do not remember whether you communicated

with Mr. Rochester or not? A. I do not know.

Q. You knew that you had agreed to pay a certain

bonus by the "Eureka"?

A. By the steamer "Eureka," yes,

Q. And you got a telegram from the Tacoma and

Roche Harbor Lime Company which stated that the

"Eureka" would be there to-day and to avoid discussion

of rate down here, yet you do not know if you telephoned

to JMi". Rochester or not?

A. I am quite sure I did not, although I do not re-

member one way or the other.

Q. You are quite sure you did not?

A. That is my impression. The thing was getting

pretty conflicting about that time. When I received a

telephone from them that the rate was fixed in th<^

North, I did not know what to make of it, and 1 imme-

diately wired the Tacoma and Roche Harbor Lime Com-

pany. '
i
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Q. Have you g(»t the wire that you sent to the Ta-

eoma and Roche Harbor Lime Company?

A. Yes, sir.

C^. Where is it?

A. Kight in my hand, at least, not the wire, but a

copy of it.

Q. Will you read it?

A. Yes, sir, that is just what I wanted to do. That

was the 7th.

il This was the 7th?

A. May the 8th. "Tacoma and Roche Harbor Lime

C^onipany,^ Roche Harbor, Washington. Gentlemen;

Your telegram"- By the way, this was a letter, not a

telegram

—

"Your telegram of yesterday came duly to hand, and

we beg to advise you that we have already closed at 35/e

freight rate.

"Ott the nth of Api-il yen wired us thnt her rate was

30/c but to make the best rate possible.

"We had the .natter up with Mr. Koohester, and lu

order to s<-t Li"' "' ><"'"1 "<''• ''" "" "^"' '" """'' "
^^"

rate- Otherwise lie- would not send her."

That is what I wrote o„ the Tth of May on the reeeipt

of that telegram.

.M,- BURNETT.—Tf your Honor please, I >al! for th<-

correspondenr,. ,hal was had hy U„. respond.-nl will.

,1„. Taeoma and Koehe Harbor l.inn. Company. 1
have

,„„ had an o,M-i<""-">- •"'""'- """"-''' '^
f""* *•"•

respondeuce here?
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Mr. O'LN'EY.—Some of it is here. A little after 4

o'clock last night Mr. Burnett telephoned me that he

wanted the correspondence. I told him I thought I had

in my possession what he wanted. He said he would

serve a notice on me that afternoon. I left the office at

5 minutes past 5, and some time after that the notice

was served. I did not get it until this morning. This

morning I telephoned the substance of it down to Mr.

George and asked him to get the letters specifically de-

manded in the notice. I did not have those letters. I

had the preliminary correspondence, but the letters are

all dated in the end of May and the first part of June.

I did not have those in my possession. I have some let-

ters in April.

Mr. BURNETT.—After those letters are produced, T

would like the privilege of possibly continuing the exam-

tion of Mr. George.

The WITNESS.—If you will give me the dates of

those letters. I have some copies here, and may have

jthem.

Mr. BURNETT.—I do not want to take up the Court's

time.

The COURT.—As I understand it, you do not know

whether there is anything in any letter that has ever

been written by anybody that has any bearing on this

case, and you want to have all the correspondence pro-

duced to see if there is anything in it that bears on the

case, is that it?
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^Fr. BURNETT.—My roqiiest is more limited than

that, if your Honor please. It is simply the correspond-

ence which passed between ]Mr. Ge()r«;e and the Taconia

and Roche Harbor Lime Company that happened about

this time, seeing the intimate relations that existed be-

tween them in this matter.

The COURT.—It is barely possible there may be

something contained in those letters that would be of

advantage to your case. I do not know anj'thing about

that. I am like you, in the dark about it.

Mr. BURNETT.—That is my position.

^Ir. OLNEY,—If this notice had been given in time,

we would have furnished Mr. Burnett copies.

The COURT.—What is the proposition now—stop the

trial of the case?

Mr. BURNETT.—I will put in my rebuttal. That

will give me the opportunity at recess to examine these

letters or any such other letters as there may be.

The COURT.—Take a recess until l* o'clock, and you

will llieu be prepared to go on with the case.

Afternoon Session.

W. H. GEORGE, recalled.

The COURT.—Do you desire lo inlrodiue sonic letters

in evidence?

Mr. BURNETT.—Yes.
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The COXTRT,—I suppose it is not necessary to ques-

tion the witness. I suppose the facts speak for them-

selves. It will save the trouble of examining the wit-

ness,

Mr. BURNETT.—I will read them to your Honor.

The COURT.—It is not necessary to read them. Just

mark them as exhibits, and I will read them when I

come to consider the case. You can refer to them in

your argument.

Mr. OLNEY.—I will agree with Mr. Burnett that at

the conclusion of the trial, he and I will sit down, and

I will agree that all the letters he wants to go in shall

go in, and he can agree that any letters I want can go in.

The^OOURT.—Just file them as exhibits. In an ad-

miralty case it does not make any difference whether the

testimony is irrelvant or incompetent. The Court

founds its judgment on whether it is relevant or compe-

tent.

]Mr. BURNETT.—Adopting your Honor's suggestion, 1

will be very glad to do that, and we will put in these

letters afterwards.

Tlie COURT.—Put them in now as exhibits. File

them as exhibits in the case, and I will read them. When

the case is disposed of, the exhibits can be withdrawn

on motion.

Mr. BURNETT.—The letters we desire to put in evi-
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(Iciice will be as follows: A letter written on May 1st,

1003, from the TTenrv Oowell Ivime and Oement Oompany

to tlie Taeoma and Roelie Harbor Lime Company.

(The letter is marked Libelant's Exhibit No. 2, and

is as follows:)

Libelant's Exhibit No. 2.

Extract from the letter to the Taeoma and Roche Har-

bor Lime Co. of May 1st, 1903:

Gentlemen: Replying to your two favors of the 27th

ult: We have just received word from ^Iv. Rochester that

your Company had advised him that again on Monday

the 4th iust. you would have 15000 bbls. of lime ready

for the Eureka and have urged him to h:ive Ihm* tliere

ready for it.

We may have to pay 35/c freight in order to get her

there and close the deal.

A letter between the same parties dated May 6th,

1903.

(The letter is marked Libelant's Exhibit No. 3 and is

as follows:)

Libelant's Exhibit No. 3.

San Francisco, May 0, 1903.

Taeoma ^: Koclic ilaibor Lime Co., Roche Harbor, Wash.

(Jcnt lemon: ^^'e bog 1o advise you Ilia I we liave now

closed (lotinito arrangements witii the Eureka and she

slionld begin loading between the 7th and 10th.
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In order to make a deal we had to pay 35/c freight

rate.

Hope she will get away soon.

A letter dated May 8th, 1903, between the same par-

ties:

(The letter is marked Libelant's Exhibit No. 4 and

is as follows:)

Libelant's Exhibit No. 4.

San Francisco, May 8, 1903.

Tacoma & Roche Harbor Lime Co., Roche Harbor, Wash.

Gentlemen: Your telegram of yesterday came duly to

hand, and we beg to advise you that we have already

closed at 35/c freight rate.

On the 11th of April you wired us that her rate was

30/c but to make the best rate possible.

We had the matter up with Mr. Rochester, and in or-

der to get him to send her all we had to make a 35/c

rate: Otherwise he would not send her.

A letter dated May 11th, 1903, between the same par-

ties:

(The letter is marked Libelant's Exhibit No. 5 and is

as follows:)

Libelant's Exhibit No. 5.

San Francisco, May 11, 1903.

Extract.

Tacoma «& Roche Harbor Lime Co., Roche Harbor, Wash.

Gentlemen: Replying to yours of the 7th inst:
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^^> iioti^ tliat it is (Ictinitcl.v arranmMl foi* tlic >I(M<Mtv

to take 15000 bbls. an<l we trust that yon will wire us

when she sails, which wo hope will be soon.

We did make the rate here with ^Iv. Kochoster as al-

ready advised yon, as he simply would not ap;ree to tak<-

th<' cariio unless at that rate, and after ten days delay,

while he tried to secure other car.o-o, we concluded thai

it was better to pay that much extra, Jiet the lime hei-c,

dispose of it and be ready for another lot.

A letter dated ^fay 20th, 1003, between the same par-

ties.

The rOFET.—Ts that in a press copybook?

:\rr. BURNETT.—Yes.

The COFRT.—Have yon got a copy of it?

^\r. OLNKY.—Xo, but we ran have one made.

The rOT'RT.—Probably yon had better read it into

the record.

:\rr. RURNETT.—(Readiuo-:)

Libelant's Exhibit No. 6.

May 20, 1903.

Taroma & Roche Harbor Lime Co., Roohe Harbor, Wash.

Gentlemen: Will you kindly send your contract on the

• '^'nmpico," to be used by us when settling the freight.

Regarding the arrangement of the Eureka

:

On May 2d Mr. Rochester telephoned us that it was

11 off, that they could not secure coal enough and that

. cy could not make money enough at 30/c a bbl. to pay
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to bring her down here, and indicated that at 35/c they

could put the deal through. As before written to you,

in order to get the lime here, we told him to go ahead,

consequently we may need your ''Tampico" contract in

making settlement.

Yours very truly,

HENKY COWELL LIME & CEMENT CO.,

W. H. GEORGE, Secty.

( Libelant's Exhibit No. 6.)

The next letter is May 23d, 11)03, as follows (reading):

Libelant's Exhibit No. 7.

May 23, 1903.

Tacoma & Roche Harbor Lime Co., Roche Harbor, Wash.

Gentlemen: Replying to Mr. McMillan's favor of the

19th inst. written from Seattle:

We beg to advise you that the "Tampico" has arrived.

We are glad that you forwarded us receipted freight bill

as they presented us a, bill for 5/c additional, which we

have returned to tbem declining to pay and showing

them receipted bill from you.

We are gl id to advise you that the "Irwin'' reached

here and was discharged the same day that the "Tam-

pico" arrived.

Yours very truly,

HENRY COWELL LIME & CEMENT CO.,

W. H. GEORGE, Secty.

(Libelant's Exhibit No. 7.)
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The next lelTcr is dated May 25tli, 1908, and is as fol-

lows (rQadino):

Libelant's Exhibit No. 8.

May 25, 1008.

J. S. McMillan, Escj., eo Taconia ^i: Korhe Harbor \au\'-

Co., Roche Harbor, Wash.

Dear Sir: Mr. Thorudike 's lun-e in San Francisco and

makes the statement that it was agreed between you

and him at his office that yon were to prepay the freight

an<l that he was to collect 5/c per bbl. here. Also claims

that yon advised him what conrse to pnrsne in case pay-

ment was refnsed. We cannot reconcile this statement

with yonr letters.

Kindly explain, and oblig-e,

Yours very truly,

HENKY COWELL LIME & CEMENT CO.,

W. H. GEORGE, Secty.

(Libelant's Exhibit No. 8.)

Those are the only letters from the Henry Covrell Lime

and Cement Company that I want to offer in evidem-e.

Tliere are one oi- two from the Tacoma and Roche Har-

bor Lime Conii)any that I want to offer.

Mv. OLNEY.—There are matters stated in here about

which we know nothing, going on up at Seattle. We do

not wish them considered evidence of matters occurr-

ing in Seattle of which they are merely hearsay.

The COURT.—Yonr position is that they are not com

petent evidence?



42 Henry CoireU Lime and Cement Conipunij

(Testimony of William H. George.)

311'. OLNEY.—We have no objection to their going in

subject to that objection.

The COURT.—^Let them be offered in evidence juid I

Avill consider their relevancy and competency subject t<>

that objection.

.Mr. BURNETT.—The libelant further offers in evi-

dence letter dated :\fay 4th, 1903, from the Tacorsia and

Roche Harbor Lime Company.

(The letter is marked Libelant's Exhibit No. 9 and is

as follows:)

Libelant's Exhibit No. 9.

Roche Harbor, Washington, 3Iay 4, 1903.

Henry Cowell Lime & Cement Co., San Francisco, Calif.

Gentlemen: Your favor April 29th at hand. We have

already advised you and also the Globe Navigation Com-

})any that we can furnish the 15000 barrel cargo for

their vessel. We preferred, of course, to ship in smaller

quantities on account of the storage capacity here, but

the cargo is ready and they advise us that the '"Meteor"

(which has been mib^titnted for the "Eureka") will be

here on Wednesday to load. We will wire you when the

"Meteor" snils. The ti'onble has not been with the lime

cargo. It was with the coal portion of the cargo. They

were disappointed in not being able to get the 1200 tons,

which had been booked for the vessel. Writer just re-

turned from Seattle to-day, however, and they have

promised absolutely to send the vessel whether they get

any more coal or not, hence we think there will be no
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(louhl about llic sliipiiMMit. We oxpected to sliij) the

2500 barrels by S. S. "Jnnies Dolbir" ns ordcicd by yon.

but were jKhised yesterday by the a.uciit of lli;i1 vessel

tlijit sli(^ conld not take more than 1000 to 1500 barrels.

We expect steamer "Lake" here to-m,i>ht or to-morrow

niornino' and if she can possibly make eonncH-tion witli

the "Dollar," we will ship all she can take for that ves-

sel, probably 1400 barrels. "Dollar" sails from Seattle

at 2 P. :m. :May 6th. This would arrive at Frisco several

days a'lead of the "Meteor."

We expect the "Irwin" at any time but she has not yer

been reported.

We have nothino; new on the transportation subject

that is definite or certain. We have been workin.i;' on

the proposition continuously and have one or two other

promisino; prospects but they are not sufiflciently reliable

to warrant a dependence upon them. We will kee]) you

fully advised on the situation.

Yours very truly,

TACOMA & ROCHE HARBOR LIME CO.,

Ry McMILLIX,

Prest. & Genl. M^r.

I further offer a letter between the same parties dated

May 7th, 1903.

(The letter is marked Libelant's Exhibit No. 10, and

is as follows:)
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Libelant'sExhibit No. 10.

Roche Harbor, Washing-ton, May 7, 1903.

Henry Cowell Lime & Cement Co., San Francisco, Calif.

Gentlemen: We haye your fayor of May 1st and in re-

ply thereto wired by this morning's steamer as follows:

"Eureka will be here to-day. Avoid discussion rate

there. That question settled here,'' which we now con-

firm. We have definitely engaged the "Meteor" to take

the cargo of 15000 barrels of lime to you and they prom-

ised she would be here to-day, but she has not yet come

into the harbor, but we are expecting her any minute.

It is possible she may be delayed a little as she was to

undergo inspection the first of the week which necessi-

tates them hauling her out in the shipyard and as you

know, this sometimes means delay that cannot be an-

ticipated. We haye her cargo ready, howeyer, and they

promised certainly that she would be here to-day.

We tinist that you haye not considered the question of

rate with Mr. Rochester, as we are handling that ques-

tion here with the owners of the yessel. The rate on n

cargo of this size should be less than 30/c, not more

than 30/c.

From your letter we infer that it is just as well that

we did not get any shipment off on the "Dollar" al-

though we tried very hard to do so. In our letter which

we wrote a few days ago, we said that we were expect-

ing steamer "T. W. Lake" and would forward 1000 to

1400 barrels of the lime on her for the "Dollar." For
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some reason, unknown, the "Lake" has not vd a])]»eare<l,

and we ]>resnme she has broken down somcwlHM'c. Tl

is now too lat(^ for the "Dollar" and we will have to de-

pend on the ^'Meteor" to get lime to yon as quickly a.-

])ossibh'. ^^he will, of course, be followed by the "Irwin."

Will yon probably wish ns to ship any lime on the

^'Dollar," next voyage, sailing from Seattle about Ma>

ISth?

Later: The "Irwin" arrived at Koclie Harbor at 5 P.

M. to-df y.

Yours very truly,

TACO^ilA & ROCHE HARBOR LIME CO.,

By JOHN S. McMILLIN,

Brest. & Genl. Mgr.

I further offer a letter between the same parties dated

May 15th, 1903.

(The letter is marked Libelant's Exhibit No. 11 and

is as follows:)

Libelant's Exhibit No. n.

Roche Harbor, Washington, Maylo, 1!)()3.

Ileury Cow<dl Lime «!v: C«Mnent Co., San Francisco, Cali''.

Gentlemen: Vonr iclegram April 25th alr«'ady been

acknowlcHlged. It simply confirmed the rat(^ of 30/i' per

barrel which M-e had from the owners of the vessel heriv

Your letters May nth and May Sth arriv(Ml during

writer's absence. On receipt of your former letter, indi-

cating that you were considering a rate of 35/c per bar-

rel on the "Eureka,'' w(^ immediately wired you on May
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Ttb to ''avoid discussion rate there. That question pet

tied here." We had no idea you were considering the

question of rate so far as the Globe Niavigation Com-

pany's steamers were concerned as we were handling

that question with the owners here direct and had our

rate with that company definitely settled of which rate

we advised you clearly in our telegTam of April 11th.

We knew, of course, that Mr. Rochester had absolutely

nothing to do with the rate of freight, excepting by in-

structions from the home office in Seattle. He was,

however, soliciting other freight for a cargo for the ve*<-

sel in San Francisco, and we thought might be able to

give you later information regarding her coal cargo than

we would have at this office. So far as the rate on lime-

is concerned, that was definitely settled, and we wired

you on April 11th just what that was, in order that it

might guide you in the negotiations which you were

then conducting with the steamship "Centennial." We
note from your letter of May 8th that you seem to have

misinterpreted our telegram of April 11th. In explana-

tion, we beg to say that that telegram was a distinct and

exclusive reply to your telegram, regarding steamshii)

"Centennial," dated April 8th. In that telegram of

April 8th, you referred to nothing except steamship

"Centennial.'- Our reply had reference solely to her and

inasmuch as you had not stated in your telegram the

rate she demanded, we thought it best to wire you the

"Eureka's" rate, excepting, of course, that you would

not offer the "Centennial" more than 30/C and would
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uet as much better rate than that as possible. ITavinii

already shipped from here by the "(Vnteiinial" at 25/c

per barrel, we hoped you would be able to secure for us

that rate again, and at any rate that it would not ex-

ceed 30 c. IIo])inu-, however, that Mr. Rochester had

been able to engaiie the coal cargo desired for th*^

"Eureka," we thought it best to suggest that you see

him regarding ''Eureka" in the hope that she might be

obtained at (of course) the regular rate we had arranged

here with the owners, for the reason that she was here

in the sound while the "Centennial" would have to come

from San Francisco, which it then appeared wouhl make

more delay. Our request to make best freight rate with

the "Centennial" could have no reference to or bearing

on the "Eureka's" rate in any way, as in that same tele-

gram we wired you that her rate was 30/c; excepting

that we hoped that her known rate of 30/c per barrel

would possibly enable you to make a better rate with

the "Centennial," particularly as sIh^ had carried lime

from here previously at a 25/c rate.

The question of rate of freight has not at any time

since these negotiations were on with the Globe Navi-

gation Company been in the way of getting the lime for-

warded. The rate was dctinitcly agreed n])on. The

only difticulty in that direction was the (juestion of se-

curing coal for the balance of cargo and Mr. Rochester

never at any time had anything t<> do either with tiie

question of iat(^ of freight or the sending of the vessel

with this cargo. The rate of freight was definitely
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understood with the owners here and Mr. Rochester,

himself, evidently understood it, for you wired us on

April 25th as follows: "HaA^e arranged 'Eureka' 15,000

barrels, 30 cents, loading first of w^eek." The question

of "sending" her was simply of securing the coal cargo

and both the company in Seattle and Mr. Rochester in

San Francisco were doing their best to secure that. As

w^e were upon the ground here, and in touch with the

home office of the company, we thought it best to handle

the lime deal direct with the company, without any

reference to Mr. Rochester, except in-so-far as he mighi

igive you information as to what he had succeeded in do-

ing or learning about the coal cargo. We had no

thought that Mr. Rochester could aid in any way on the

lime part of the cargo, and had no idea of any movement

or effort to change any matter which we had settled or

were considering direct with his principals in Seattle.

We shall insist upon our contract of 30/c per bai-rel

freight on the lime, with the Globe Navigation Company

for the steamship "Tampico," which we have in writing

over their own signature, as we know nothing about,any

other or different arrangements.

We would have been surprised under our telegram of

April 11th, if you had agreed with the "Oentennial" at a

rate above 30/c. We expected you would have secured

a lower rate, but in the face of our definite statement

that the "Eureka's" rate was 30/c, it seems quite

strange to us that you would entertain for a moment a

proposition from Mr. Rochester at a higher rate than
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30/r, particularly, wlicii as late as April 25tli, both vou

aiul lie understood that the rate was to be 30/c.

Yours very truly,

TAOOMA AND KOOHE HAIIBOR LIME CO.,

By JOHN S. MeMILLIN,

Prest. & Genl. Mgr.

(^ ^ir. (reorge, will you state what time it usually

takes for mail to get from Koche Harbor to San Fran-

cisco?

A. I do not really know. I do not think there is any

regular connection. After it gets to Seattle it does not

take long, but mail getting from Roche Harbor over to

Seattle is an indefinite proposition. There is no regular

connection as far as I know; it depends on chances.

i}. What has been your experience as to the average

length of a letter that comes from Koche Harbor to San

Francisco?

A. I do not know that I took notice.

(). Have you not had a great deal of correspondence

with these people up there? A. Yes, sir.

(2. \\'ould it take a week or less?

A. Less than a week.

Q. About three or four days?

A. I should judge it would take three or four days.

il It might take less and it uiigiil lake nioi-c?

A. Exactly.

(}. I suppose you do not recall \vh<'ii you received this

letter that is dated May 4th, being exhibit No. 9?

A. 1 do not know when this was received.
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Q. You say you do not recall when that letter was

received? A. No, sir.

Q. Mr. George, when 3 ou say it made a difference to

you on what steamer this lime came by, it simply made

a difference in so far as there might be a difference in

the time of arrival; is that not what you mean?

A. That was the whole difference. We were anxious

to get the lime here quickly, because we had a strike and

had to liave it here.

Q. In other words, if the "Tampico" reached here at

the same time that the "Eureka'' would have reached

here, it would have been the same thing to you?

A. Now, do not try to make me say something that

I do not mean.

Q. I want to know was there any difference to you?

A. I had no arrangement with the "Tampico" w^hat-

ever. My arrangement was with the steamer "Eureka."

Q. I am asking about what difference it made

whether it came by tlie "Tampico" or the "Eureka" so

long as it reached here at the same time?

A. It would have been the same lime, I presume.

Q. Did you have any conversation with Mr. Roch-

ester after that time that he went to your office in the

afternoon to get a check and you were not there?

A. Yes, sir.

Q. Did you have any talk with him about this bonus?

A. Yes, sir.

Q. What conversation did you have with him?
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A. Ill tlio tirst place, as lie statos cui'i-ccrlv, I was to

have a cheek ready fen* him to cover (he ficiulit at a ccr-

t;iiu time. In tlie meantime i not my ])ai)("rs showing

that the freiiiht was ]>rei)ai(l. When he caHed, I caHed

his attention to it. that the freijjht was pre])ai(l. Th(Mi

he made a demand for the bonns. and I iiointcMl ont to

liini that it was for tlie steamer "Enrelvti" ; that he and

I made tlie arranoement for the steamer "Eureka" and

had made no arranj;<'ineiit fur any other vess(d. Von

will understand, as I explanied this morning, the freight

arrangements were always made in tln^ north, barring

when there was trouble in getting a vessel. Then we

helped out here as best we could. After I had made the

arrangement for the "Eureka," there are some letters

that show where I notified Mr. Rochester or understood

that the " 'Eureka' was all off." From that time on I

had nothing further to do with it. The subsequent

freight arrangement was made in the North between 31r.

McMillin and the Globe Navigation C'ompany. 1 had

nothing to do with anything but the steamer "Eureka."

Q. Yon did not know that Mr. Rochester expected to

collect his bonus? A. I certainly did not.

(I When was the last conversation witli .Mr. Roch-

ester on the subject of this bonus that yon IkmI bel'or*'

the arrival of the shi])?

A. None that I recollect after I telephoned to him

from Santa Ouz, on, I think, the 4t1i day of May. Thai;

was the last conversation.

il The 4th of May?
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A. I think it was the last conversation that I recol-

lect.

Q. When did. you know that the "Eureka" was not to

come here, and from whom did you find that out?

A. If you will let me look over some of those papers;

it is all set out there,

Q. Did you find it out from Mr. Rochester?

A. I think my recollection is that the way I got the

word was from the Roche Harbor people up North. T

think there is a telegram there from them.

Q. There is a letter there that states that. Was

that the first intimation that you had of it that is con-

tained in that letter, which is marked "Exhibit No. 10,"

that the "Eureka" would not take the lime. Here is a

telegram which "Exhibit Xo. 10" confirms?

A. You see by this telegram they telegraphed me as

late as May 7th that the "Eureka'' was coming.

Q. Read their confirmation?

A. On May Tth they say, "Eureka will be here to-day.

Avoid discussion rate there. That question settled

here." Then, in their letter of May 7th they say: "We

have your favor of May 1st and in reply thereto wired

you by this morning's steamer as follows: "Eureka will

be here to-day. Avoid discussion rate there. That

question settled here,' which we now confirm." Then

the^' say: "We have definitely engaged the 'Meteor' to

take the cargo of 15000 barrels, of lime to you and they

promised she would be here to-day." Then they say:

"We trust that j^ou have not considered the question of
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J

rate with Mr. TJochester, as we are liaiidlinii tliat ques-

tion here with tlie owners of tlie vessel. Tlie rat<' on a

cargo of this size shonhl ho U^ss tlian 30/e, not more

than 30/c."

Q. As a matter of fact, the shipment that they con-

template there by the ''Meteor" was in fact the shipment

that came down on the "Tampico." Is not that so; you

did not get anything- by the "Meteor"?

A. The "Meteor" never ( ame in.

Q. In other words, Mr. Mc^Iillin, when he wrote that

letter, was evidently mistaken on two points, was he

not?

A. No, sir, he expected when he wrote this letter

that he had engaged the "Meteor." He says: " We have

definitely engaged the 'Meteor.' " Then she was after-

wards declared off on account of undergoing tliat inspec-

tion. Then they throw her out altogether. He after-

wards engages the "Tampico," He expected to engage

the "Meteor."

The COURT.—Q. What he is asking yon is whether

it does not refer to the same shipment of lime, tlie saiix'

15,000 barrels, no matter what steamer they came on?

A. I suppose it was the same ir),000 barrels,

:\rr. BITEN'ETT.—Was tliis Ihr firsj iiH iinn tion yon

had that the "Eureka** wonld not ln-in-r down thai stnff,

that lime?

A. I would say now thai it was, although 1 have no

way of knowing williont looking over all I he iiajx-rs

again.
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Q. I want to find out at what stage of the proceed-

ings you reached the conclusion you did not have to pay

this bonus?

A. As soon as I was informed that the "]N[eteor" was

to bring the lime.

Q. As soon as you learned the "Meteor" was to bring

the lime?

A. As soon as Mr. McMillin advised me that he had

made arrangements for the steamer "Meteor," and that

he had made the rate there.

Q. That was when you received this letter, was it?

A. Yes, sir, that must have been.

(2- You must have known the precise moment when

you became discharged of the obligation to pay this |75()

very clearly at the time. You have probably forgotten

now.

A. There is another telegram somewhere, if I could

only get my hand on it, which says that the "Eureka"

eaunot bring the lime.

The COURT.—Q. Was it before or after the receipt

of that letter?

A. My impression is there was a telegram. There

has been so much of this correspondence. After this

telegram was sent and this letter written, I think there

was one more telegram.

Q. This letter informs you very clearly that the

"Eureka" was not coming?

A. Yes, sir. I certainly knew when I received this
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letter, whether there was anothe]- leh\i;raiii hefoi-e <tr

not.

Mr. BURNETT.— In this teleonnii o\' the 7th, Libel-

ant's Exhibit No, 1, it sa}'^: "Enreka will hv here to-

day."

The COURT. ^—Later he reeeived another teh'^ram con-

firmin^- that telegram, bnt adding to it, as T nnderstand

it, that the "Eureka" is not going to bring the li"i(\

The WITNESS.—And that the ''.Meteor" was coming.

The (X)URT.—On the date of the receipt of that let-

ter, the Avitness says he was then informed that the

"Enreka" was not going to bring the lime.

The WITNESS.—Yon nnderstand there was a reason

for that. We were anxious to get the lime here, and th'-

"Eureka" could not <>:9i cargo enough to make up a sufli-

cient freight, and we were giving a bonus on the

''Eureka" in order to get her here.

Mr. BURNETT.—(2. Libelant's Exhibit No. ." is a let-

ter from yourselves, Henry Towell Lime and t'eiii'Mit

rompany. to tli<' Tacoma and Kochc Harbor Lime Com-

])aiiy, in whicli yon reply to tlu^ lett'M- of tlie 71 h, v.iiicli

you last read from. In that letter yon say: "W«' not"

that it is definitely arranged for the 'M'eteor' to tak"

15,000 bbl., and W(> trust that yon will wire us when sh.c

sails, which we ho])e will be soon. W(^ d'd mak<' the

r;it( here with .Mr. Rochester as already advised you, ns

he simply would not agree to take the cargo unless nr

rliat rate, and after ten davs' delnv, while he tried to
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8eeiii'e other cargo, we eoncliided that it was better to

pay that iimch extra, get the lime here, dispose of it,

and be ready for another lot"?

A. The first paragraph refers to the "Eureka"; th<'

second paragraph refers to the "Meteor."

Q. What was the purpose of discussing it?

A. Because he jumped me for giving the 5/c addi-

tional.

Q. He jumped you for agreeing to give the 5/c ad-

ditional?

A. On the "Eureka," claiming that 30/'c was enough.

Q. If that arrangement applied only to the "Eureka,"

I should like to know what occasion there was for dis-

cussing the matter w^ith him?

A. Purely ai business arrangement. He had a right

to discuss it with me if he wished to. It seems, as a

matter of fact, that he was negotiating for the "Eureka''

at the same time that we were negotiating with Mr.

Rochester here, and he rather took exceptions to the fact

that we had interfered in the thing at all here, and took

occasion to refer to it in his letters.

Q. Your arrangement Avith them was for the price

delivered here on the lime. W^as that not so, ordinarily

including freight?

A. The lime was sold to us, so much to us F. O. B.

Roche Harbor.

Q. That was your arrangement prior to this time?

A. All the time.

Q. You paid the freight?
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A. \\'«' ]tai(l it if it was lutt i»i'(*i)ai(l. 1 will tell vou.

KcmIIv, as a matter of fa<-t, the ^jricc is l'\ (). B. K'oclic

Harbor. It is a niutnal an-augeiiieiit. The freight is

to be so luncli; aiivtliiiig over that \ve charge back to

them. Wheu the lime comes in here, although the con-

tract makes the price V. O. R. there, we make the jn-ic"

85/c and charge them the freight. If the freight is over

30/c, they have to i)ay it.

Q. Did yon expert to pay the S/c bonns ont of youi-

own pocket? A. On the steamer "Eureka"?

Q. Yes?

A. No, sir; I expected to charge it to them.

Q. Did they expect to pay for it if it was charged

to them?

A. They wonhl have to, becanse the contract provided

that all in excess of 30/c they had to stand.

Mr. OLNP]Y.— I wish to introduce, if yonr Honor

] (lease, some more of the correspondence between these

parties. I put in as Respondent's Exhibit '*F" a letter

by the Henry Cowell Lime and Cement rom])any to the

Tacoma and Koclie Harbor Lime Company dated .May

2ntli, 1903 (reading):

Respondent's Exhibit "F."

Regarding the I'reight Matter:

Our trade was on the "Enjeka," and was done b«M'anse

they conld not get a full cargo for her and wonhl nol

F-end her unless an additional rate was paid. W'r had

Jiothing to do with the "Tampico," and sni>])osed that
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yon had the matter in hand there, as you have written

ns that yon had a contract signed by them for 30/c per

bbl. We wrote yon to send ns this contract, which we

jiope yon have done. They sent ns a bill for an addi-

tional 5/c per bbl. which vre did not pay. They then

libeled some 1852 bbls., for which we secnred a bond

and had it released.

Mr. Thorndike said that notwithstandinu, the fact

that we had written to yon of a 35/c rate for the Enreka,

and yon had written ns that you had a contract for

30/c on the Tampico, that it was agreed between your

Mr, McMillan and himself that yon were to prepay th(.

freight at 30/c per bbl. and collect this additional 5/c

per bbl. from us. We flatly do not believe this, although

he states that your ^Er. McMillan advised him how to

proceed in case we refused to pay the 5 c ]>er bbl, addi-

tional.

We are av/aitiug your letter on this proposition.

Yours very truly,

HENRY COWELL LIME iS: CEMENT CO.,

W. H. GEORGE, Secty.

I also desire to put in evidence as Respondent's Ex-

hibit "G" the following- letter (reading):

Respondent's Exhibit "G."

Replying to your favor of the 29th ult. regarding

the "Tampico" cargo:

We do not see how it is possible for Mr. Thorndike to

have informed you at the last moment that we had any
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private arraiij;enieiits with .Mr. Kocliester, for tlioy have

a copy of the letter whicli Mr. Kochester wi-ote Mr.

Tlioriidike several weeks previously. We also advise

yoii at the same time that we might have to ])ay an ad-

ditional 5/c per bbl. frei<»ht ou the "Eureka."

They have no ri.nht to say that we offered a bonus of

5/c a bbl. on the lime, it was no bonus at all, sim]»iy an

additional freight rate Avhich was offered ou the

''Eureka."

You say that in confirmation of their statement they

showed you telegTaphic and written instructions to the

effect that we had agreed to pay them this bonus but

that it was to be kept entirely secret from you. How

you can take any stock in that, when we had written in-

forming yon what we were doing, is a mystery to us.

Vou certainly knew about it before the last moment for

^[r. Thorndike says that he had the matter up with you

before the vessel began loading, and as he puts it, he had

the steamer, you had the lime and you concluded to take

a chance. Under the circumstances you conld sei^ that

there was going to be an argument, and we fiMd tliat the

least you could have done was to have wireil ns, and not

to have agreed witli tliem that they slionld colh'ct the

additional 5/c here if possible.

You wrote us some time ago that you had a written

contract with them for tliis vessel. ^Ye have hoforc^

asked you to forward it to us. Will you now please do

so?
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We do not see how it will be possible for them to

switch over and make a freight arrangement for the

"Eureka" hold on the "Tampico" under entirely different

circumstances, and wish you to understand that it was

not a bonus arrangement but simply a freight proposi-

tion of which we had advised you.

I also wish to offer in evidence this letter as respond-

ent's Exhibit "H" (reading):

Respondent's Exhibit "H."

June 8, 1903.

Tacoma & Roche Harbor Lime Oo., Roche Harbor, Wash.

Gentlemen: Replying to your favor of the 2d instant:

To-morrow morning we will take up the transporta-

tion question with Mr. Kruse, and will advise you w^hat

he has to say. We return you letter from his agent.

Regarding the matter with the Globe Xav. Co.:

At the present time we have only this to report: The

lime has been released and the matter will come up in

court some time this month. We wish to make our posi-

tion on this question perfectly clear to you. As advised

you at the time, and complying with the terms of your

telegram, we did agree with Mr. Rochester that the

freight rate on the steamer "Eureka" should be 35/c per

bbl. This was done in order to get him to send the ves-

sel here light, and did not apply to any other vessel or

cargo. They are now trying to extend this agreement

to the "Tampico" cargo.
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Ml'. ThoriKlikc iiiadc ilic direct statcinciit in this otlici

that "XotwithstaiKliuji- the fact thai wc had notiticd you

of this trade, yon had the lime ready, he had the steamer

ready, and was to briiiu' the lime forward, collect iiiL^'

30/e from your compjiiiy ami holdine: this eompany for

the other 5/c, and that yonr ^Ir. Mc^[illan had advised

him what conrse to pnrsne in case payment was refused

at this end." We certainly cannot believe this statc^

meut, as yonr letter to him of May loth does not bear

out his statement.

The original copy of your letter to him ^lay ir)th will

l;e useful to us. \\'ill you kindly express the copybook

at once, to be used in the trial? We wish yon would

also advise us if he made any reply to yours of May 15th.

Will you kindly send us the original copy of their letter

to you May 14th; we will return it to you as soon as the

trial is completed?

Yours very truly,

HEXKY OOWELL LIMP] & CLEMENT CO.,

W. II. GEORGE, 8ecly.

That is all 1 have to offer.

^Fr. RrKNETT.—A stipulation has been entered into

between the parti(^s relating to the introduction of cer-

tain letters.

The COriJT (Interrupting).—I>et that stipulation be

introduced in evidence. It is not necessary to read those

letters. I will road them mvself.
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Mr. OLNEY.—I understand they are to be admitted

subject to any objection reserved in the stipulation.

The COURT.—Certainly. Objections to evidence in

an admiralty case do not amount to anything. Unless

the evidence is clearly irrelevant it is always admitted.

The stipulation was thereupon placed in evidence. It

reads as follows:

"It is further stipulated, in order to obviate the ne-

cessity of taking the testimony of John S. McMilliu, that

he is, and at all times material in the above-entitled

action was, the president and general manager of the

Tacoma and Roche Harbor Lime Company, and that, in

lieu of his testifying in person, tlie libelant may put in

evidence as to his testimony the following letters writ-

ten by him at the dates thereof to the respondent, to wit:

'Roche Harbor, Washington, May 29, 1903.

Henry Cowell Lime & Cement Co., San Francisco, Calif

Gentlemen: Your two favors May 25th at hand. ^A'e

have already written you that the Pacific Clipper Line,

agents for the S.S. "James Dollar," have notified us

that they can take only 2000 barrels of lime on next

voyage of that steamer, and we have engaged space for

that quantity.

As we have already written you fully, we made our

agreement for rate of freight on the "Tampico's" cargo

direct with the head office of the Globe Xavigation Com-

pany at Seattle at 30/c per barrel; and, aswe advised you

we would do, we insisted upon that company carrying out

its agreement with us on that basis; and, in order that
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there should l;e no ]tossibh' niistakc nhonl it, we i>re]);ii»i

to them the rate of frciuht ;iJi,i'«MMl n])on and mailed you

a eopy of oui- rcctupt in full covci-iuii the same. So far

as anythiuo- further is coucerned, we know uothiug. It

is true that ifr. Thoriidyke informed us at the last mo-

ment that you had made some private an-anoement with

their Mr. Koehester, by whieh yon had agreed to pay

them 5/c per barrel "bouus" over and above the freight

of 30/c per barrel agreed upon with us. We simply in-

formed them that we knew nothing about this private

bonus arrangement; that we had authorized nothing

of the kind and were not in a position to discuss it one

way or another; that tliat was a question entirely be-

tween you and them; and that if you had agreed to pay

them a bonus on your own account, that was a matter

which they must settle with you, as we knew nothing

about it; that we insisted upon the carrying out of our

contract with them; and that no claim of any kind

should be held against that cargo other than the freight,

which we thereupon prepaid, in order to avoid all ques-

tion of every kind and in ordei- not to become mixed up

in any private arrangement you might have with

them, if any. In conrtrmation of their statement that

you had made some sueh private arrangement as to

"bonus," they sliowed us telegraphic and written in-

structions from San Francisco to the elTecr that yon

had agreed to pay them this "bonus/' but that it was

to be kept entindy secret from us. We knew nothing

about the facts tlierel»y represented and simi)ly in-
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sisted upon our contract rights with reference to that

cargo. We knew nothing about this so-called "bonus"

arrangement until the last minute, and we positively

declined to ship the lime unless they would give us a

clear receipt in full at 30/c per barrel, so far as freight

was concerned, according to agreement. We did not

assume to decide anything with reference to the pri-

vate "bonus" proposition, as we had never heard of any-

thing of that kind. The only advice we gave in the

premises was to refer them to you, so far as the alleged

private "bonus" matter was concerned, as we knew

nothing about it. They recognized their agreement to

carry the lime at 30/c per barrel freight, which was fully

settled upon that basis as per receipt sent you. The

"bonus'' question was not in our contract with them.

We had nothing whatever to do with it, and Ave insisted

that the cargo must not be hampered by any claim of

that kind; but that, if 3'ou had made such an agree-

ment with them, they must look to you for settlement

of same entirely independent of our interest in any way,

as even upon their own statement it could be only a

private arrangement between you and them and could

not in any way bind us or the cargo. We assured them

that you were entirely responsible for any contracts

you might make, and that, if you had made any such

contract with their Mr. Bochester, we had no doubt

you would proniptly fulfill same, but that it was not for

us to decide whether you had made such a contract or

not, hence we simply passed the matter over to you and
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them as a subject in which \vc were not interested in

any way.

Yours very truly,

TACo:\rA .t KoriTE itarbor lime Co.,

By JOHN S. McMILLIN,

Brest. & Genl. Mj-r.'

'Roche Harbor, Washington, June 2, 1903.

Henry Cowell Lime & Cement Co., San Francisco, Calif.

Gentlemen: Your two favors May 29th, with enclos-

ures mentioned at hand, for which please accept our

thanks.

We reo:ret very much to have to inform you that we

are disappointed by the S.S. "Dollar" regarding ship-

ment of your esteemed order to go forward by her. We
herewith enclose letter from Bacific Clipper Line, agents

of "Dollar," dated 3Iay 29th, explaining that they can-

not take any lime this trii> on the "Dollar," and stating

reason. We have written them protesting against cut-

ting out the lime, but do not know whether it will do

any good or not. We endeavored to reserve space on

her for 2500 barrels, as per your order. They agreed

to take 2000 barrels, and we let it stand at that. A.s-

we have wi-itten tluMH. we proceeded at oikm' to ])r('i>are

the cargo, and engaged the local steamer to take it to

Seattle, and the lime is now i-eady to go forward. We

have explained to them that the lime has been prepared

especially on their agreement to take it and as it is a

perishabh^ product, should have preference over the
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wheat cargo mentioned. We send you this letter ii:

order to assure you that we have done everything we

could to get it forwarded. We have also written them,

inquiring about the new steamer which you wrote us

some time ago Mr. Kruse was going to put on, but have

had no reply to this inquiry. Has Mr. Kruse given you

any assurance on that subject?

"Irwin" cargo is correct. We made a mistake in ad-

dition here of just 100 barrels in adding up the cargo.

We sent Alexander & Baldwin a check some days ago

covering lime delivered to you.

Our Mr. Harper will take up with you anything not

already clear in your reply to his of the 7th iust.

We wrote you very fully concerning our agreement

with the Globe Navigation Company on May 29th, which

letter you doubtless have received before this time.

Really, we have very little to add which can throw any

light upon this matter. As we have written to you a

number of times, the agreed rate of freight with the

Globe Navigation Company was 30/c per barrel. That

we prepaid and have our receipt for same. This freight

matter we handled exclusively with that company di-

rect, and there can be no possible misunderstanding

about it. They informed us, however, as we wrote you,

that you had offered a special inducement of 5/c per

barrel to Mr. Rochester as a private matter between you

and him on that cargo. We simply- declined to discuss

that question, referring it to you entirely, as vre knew

nothing about it. We still maintain that position. We
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liRA'e never ajssiniKMl to dtH-idc Avhetliei- you luadc sucli

a private a<>Teeiueiit with Mr. Rochester or not, nor

hpve yon stated in any of your letters whether you di.j

make such an agreement or nt)t. We simply told then)

that they would have to settle that question with yon,

as we knew nothing about it. We gave them no advice

ill the premises at all, further than we have written

you. We simply stated to them that, if they had such

a contract with you, as they claimed, through Mr.

Rochester, you were entirely responsible and that any

contract they could establish with you they need give

themselves no worry about at all from a financial stand-

point, but that we would not, and we did not, at any

time attempt to decide whether you had made any such

agreement or not.

We enclose herewith a coi)y of their letter to us, dated

May 14th, and also reply to same, dated May 15th, which

makes absolutely (dear our j)osition in this matter.

You will a]>preciate the fact that we do not Avant to

become involved in any way in any controversy between

yon and them, and our settlement of the freight (pies-

tion at this end very clearly ridi^^'es us of any I'csponsi-

l;ility whatever- for any matters wlii< h they may claim

is pending between you and them, ^^'o would bo glad

to see the matter settled amicably between yMi and

them, bnt cannot see \u)\v any further action on onr par'

would aid either of you. So far as the freight is con-

cerned, the correspondence herewith en(losed. together

with the receipt foi- i)repaid freight bill, the duidicat(^
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of which we sent to you, is absolutely conclusiYe, and re-

lieYes us of further responsibilitY relating to that cargo.

We would greatly prefer not to be drawn into the con-

troYersY in any way, as we do not see how we could help

either you or them. Under our agreement with them

they were not to present any freight bill of any kind

upon this li]iie. We insisted that if they had any other

bills of any kind they must present them to you entirely

separate and distinct from the cargo itself and from our

relations to and interests in it.

Permit us to say simply this in conclusion that we

belieYe, from our couYersation with them and from their

communications from ilr. Rochester at San Francisco,

that Mr. Thorndyke and the other representatiYes of

the company at Seattle are entirely sincere and honest

in their understanding and belief that you had made a

priYate agreement with Mr. Rochester on the bonus

question, as suggested; and they said they were entirely

willing to rely on Mr. Rochester's statement that he

had such an agreement with you. Not knowing any-

thing about it, we simply told them that was a ques-

tion between 30U and Mr. Rochester, and that if Mi*.

Rochester had adYised them correctly, or if tiieir under-

standing of it was correct, thej surely would haYe no

trouble in collecting any bill they might liaYe against

you on that or any other contract, but that we must let

yon pass upon that question yourselYes. We did not

in any way represent you, and did not assume to discuss

the question.
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We will be oblij^ed if you will keo]* iis informed npoii

this subject and let us know what representations are

nu'dc which in any way affect ns.

Voni's very truly,

TACO:\rA S: IMKUiE HARBOR IvIME CO.,

By JOHX S. :McMILLIN,

Enes. 3. Brest. & Genl. Mgr.'

'Roche Harbor, Washington, June 1(1, 1903.

Henry Cowell Lime «S: Tement Co., San Francisco, Calif.

Gentlemen: Your favors of June 2d and June 8th

reached here during writer's absence from home and

Avere acknowledged b\' our Mr. Shultz.

We have already written you several times upon tlie

subject of the 'Tampico's" cargo. We have endearor-^;] t >

make ourselves perfectly clear to you, and after reading

our letters to you upon this subject, we cannot see how

there can be any misunderstanding whatever. Blease

do not reach any conclusion as to our position in this

matter from any conversation you may have had v/itli

Mr. Thorndyke or Mr. Rochester. Wi' have stated («»

you in onv letters oui- ]»rccise position, and it seeius to

us entirely unnecessary that we should enter into any

controversy with ^Mr. Rochester, Mr. Thorndyke, oi- any-

one else in this matter. We have frankly written you

just what they claimed in the i)remises. We h;id no

means of kn(»\ving whether Ihcii- cl.iim v.as correct or

not. We could neither dis])u1c noi- conlirm it ; hciic;', we

simply declined to discuss it or have anything whatever



70 Henry CowcU Lime and Cement Company

(Testimony of William H. George.)

to do with their claim of 5/c per barrel bonus having

been offered b}' 3'on. That was a question between you

and them. We simply insisted upon the lime being

carried there for 30/c per barrel, as agreed upon, and

prepaid the freight upon that basis. We, of course, do

not know what representations Mr. Thorndyke made

to you. We, however, desire to say that we did not

"conclude to take a chance." We declined very posi-

tively to take an^- chances v»iiatever, and for that rea-

son insisted upon our written agTeement and then closed

that written agreement completely by paying the freight

in advance.

As we have before stated to you they informed us

that you had agreed to pay them 5/c per barrel as a

private bonus on this cargo, but that this information

was to be kept entirely secret from us. Whether this

was true or not, we do not attempt to decide. That is

a matter between you and them. We simply insisted

that no such private agreement, if any had been made,

would be recognized b^' us or allowed to stand against

the cargo in any way, and notified them that we would

not load the lime on an}' such terms; hence, you will

see that we did not "conclude to take a chance." We
did not feel called upon to wire you, as we had no knowl-

edge of any such private arrangement, and having long

before that time wired you to avoid all consideration

of question of freight rate, as we were handling that

question here ourselves, we feared that we might be

accused of meddling in your private affairs if we should
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tako up tliis hoims (jiu'slion with yon, particiihirlv wlicii

we wci'o advised that it was to be kt pt secret li-oni u:.

\\'e could not iin<lei\stand this featm-e of the case at all,

and do not know whotlier you authorized any such jires-

entation of the matter throunh ^Fr. Tvochester, hut w*-

simply protected oui'selves against any possible compli-

cation of that ehararter by the means already explained.

We note you think we oujiht '^not to have afj,reed with

them that they should collect the additional 5/c here if

possible." We quite ap^ree with you. We made no such

ajrreement, in fact we made no ajjreement with them

what(»ver rejjardini»; the a/c bonus they claimed, for we

did not know whether they had any riuht to claim it or

not. We simply completed our contract with them and

refused to have anythinp: to do with anythinj]: further.

As we have explained, they claimed an additional and

separate contract with you for 5/c per barrel bonus on

your own individual account. We simply refused to

consider that question at all, refen-inu- it to you. We

knew nothiuii' about it and refused to do or say anythiuL''

which would in any way comiiiit either ourselves o]- you

to a recof2:nition of tlieii* (daim. We did not "take an,;

stock" in the proposition one way or the olhei-. ^V'

simply passed it over to you and to them, as we were

entirely ijjnorant upon the subject. Wo made no ap'ee-

m^^nt nor arrangement, and offered no advice whatever

in any way concernina' this extra 5'c pei' barrel. W*'

.*^imply refused to recogniz<' it as a claim against us or

against the cargo in any \>ay, and, as you say, our let-
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ter to the Globe Navigation Oonipauy of ]May 15th ought

to settle this question in \'0ur minds entirely as to our

exact position with reference to it.

To sum up the whole matter, A^'e beg to say that there

is a dispute between you and them as to an alleged

agreement on your part to pay to them 5/c per barrel

as a private bonus on this cargo. We are not in a po-

sition to throw any light whatever upon that subject.

We know absolutely nothing about it. Our opinion

upon it would be absolutly valueless and would not af-

fect the rights of either you or them. We, therefore,

must maintain our original position on this subject and

leave it for you and them to settle. We will be pleased

to give you any information we can as to any knowledge

we may have which may bear in any wa^- upon this sub-

ject, but really we are not aware of any information

which we can give which would be of any advantage

to either one of you. The onl^^ question at issue between

you is whether or not you did agree, as they claim, to

pay them 5/c per barrel as a private bonus upon that

cargo. We can throw no light upon the question what-

ever. We know we made no aigreement to pay any

bonus, or in fact to pay anything except 30/c per barrel

freight on the cargo. This we paid, and our obligation

so far as that cargo is concerned is at an end.

Our telegram to which you refer did not authorize

an agreement to pay 35/c per barrel, or any other rate

on the Eureka, on the contrary that telegram expressly

advised you that the Eureka's rate was 30/c per barrel;
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fni'llicrmorc, ns late as Max Ttli we \vir<'(l you: "Avoid

•liscnssioii rat<' there. That (iiicslioii sctthMl Iumc,"

while the actual shipnicnt was iiol nuKh' inilil .May ITth.

This surely uavc you ample ojiportunity lo have

straig:hteue<l out any (Question as to frei;.-!!! rate hetw<'eu

yon and Mr. Kochester, as we expressly informed you

that we were liandlino- that question ourselves.

We note yon re<iuest ns to express (uir (•oi)yhook lo

you to be nsed in the trial. We rejj:ret that we caunol

do this, as our copybook is in constant nse, as it ((uilaius

all of onr correspondence and we could not s])are i!

from the office. We will l)e ])leased, however, to fur-

nish you with certified copies of our letter of ^lay 15th,

addressed to the Globe Navigation rom])auy if you d<'-

sire it. We will also send you a certified copy of their

letter to us of May 14th. These certified copies, which

can be identified by deposition if you desire, can be had

at any time, and will certainly answer yonr purpose as

Avell as the orijiinals. We would not wish to pnrt with

the orijjinals, as they mii!:ht become necessaiy for our

own protection, as they fully confirm our wiiole ajiiree-

ment with the Globe Naviujation C^onipany. You will

please note that these two letters, which cover the whole

aoreement, make no i-efcMence whatever to the bonus

(juestion in any way. \\'e were handlino- the freii^ht quw-

tiou pure and simple. No written reply was made to

our letter of May ir)th. \Ve can scarcely see how any

reply was necessary, unless thev had taken exceptions

to onr letter. On the contrary, howevei', the ajjree
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ment was fnlly confirmed between writer and them-

selves in a conversation at their office after the date of

that letter and before the "Tampico" sailed. We may

say upon this subject that there is no dispute whatever

between the Globe Navigation Company and ourselves.

They agree in every detail with us upon the question of

freight, which, of course, was the only question we had

up with them.

Again expressing regret that you have had any mis-

understanding with these people and hoping that it may

yet reach an amicable settlement between you, we re-

main.

Yours very truly,

TACOMA & ROOHE HARBOR LIME CO.,

By JOHN S. McMILLIN,

Prest. & Genl. Mgr.'

It is further stipulated, however, that the respondent,

by this stipulation, waives only any objection to the

manner of presenting evidence of the matters set forth

in the three last letters preceding to the Court, and does

not waive any objection whatever that it might prop-

erly make to such evidence if the same were presented

to the Court by the examination of John S. McMillin in

person in the usual manner at the trial of this action.

PAGE, McOUTCHEN & KNIGHT,

Proctors for Libelant.

OLNEY & OLNEY,

Proctors for Respondent.

Dated Nov. 5th, 1904."
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[EnclorsiMi] : Filwl DimchiImt Ki, 11M)4. Ceo. i:. Movsv,

Clerk. By J. S. Manley, Deputy Clerk.

P. W. ROCHESTER, recalled in rebuttal.

Mr. BURNETT.—Q. ^h\ Rochester, will y<ui state,

from your experience in representinjj the libelant in San

Francisco, within what time would a vessel arrive here

which was directed to load, barring- continj;encies, coni-

mencin^- between May 7th and May 10th, coal; lime to

be loaded as soon as possible hereafter?

Mr. OLNEY.—I object to the question, on the *]!;round

that it is unintelligible.

The COURT.—What yon want to know, I suppose, is

this: The witness testified to the date of the. contract

with the ''Eureka" to brinp^ down this coal loadinj? be-

tween the 7th and the lOtli; what you want to know is,

if the "Eureka" had completed that contract, what time

would she have arrived here—what time would they

have expected her to arrive in San Francisco. That is

what you want to know, I suppose?

Mr. BURNETT.—Yes.

The COURT.— Let the witness answer that question.

A. It usually takes from li to 5 days to load a vessel

on the Sound—one of those vessels. It usually takes

from 4 to 7 days for one of those vessels to come to San

Francisco. I do not think one of them ever made the

trip inside of 4 days, and they were as long as 7 or 8 days,

steamers. I should sav their averap:e time was 5 days.
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Mr. BURNETT.—Q. Was the matter of loading the

"Eureka" or any other steamer one that was: subject to

fluctuation in point of time consumed?

A. Yes, sir; they sometimes went to the bunkers for

coal and got their coal on in 24 hours, and sometimes

they went and had to wait two or three days to get it on.

Q. How did the "Meteor" and the "Tampico" com-

pare in point of speed with the "Eureka"?

A. The "T'ampico" on this particular trip, if I re-

member, made very good dispatch after she got to her

loading berth.

Q. Generally are the steamers the same or of differ-

ent speed?

A. I do not think there is a particle of differ-

ence. I never considered there was any difference.

They are of the same general type and same general

carrying capacity.

Q. In relation to loading vessels, the point of time

consumed by one would be the same with the other?

A. Yes, sir, the same.

Q. Do you know what date it was tliat the "Tam-

pico" left Roche Harbor?

A. I think she left there on the 17th. I think she

went to her loading berth at Tacoma on the 13th, arriv-

ing at Roche Harbor on the morning of the 15th, and

sailed from there on the afternoon of the 17th.

Q. Under this contract, where loading was to com-

mence between the 7th and the 10th and the lime follow
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ns soon as possible, in tliat (»vont, tlio "Kni'ckn" wcnild

have been at Taconia on the 10th?

A. Not later than the 10th. See tlie teh'^rani tli(M'«*

on which tlie contract was consummated and arranj^e-

nients were completed, the words "barrini;- c(Hitinoeu-

cies" were included in that

—

Mr. OLXEY.—I object to the witness ])nttin.u: a con-

struction on that contract that cannot be niaintaiiKMl

for a moment.

The COURT.—I understand all that. That is a mat-

ter to be determined.

Mr. BURNETT.—Q. You say that the -Tanipico"

left Tacoma on the 13th?

A. Reached her loading? berth at Tacoma on the KUli

The COURT.-Q. And left Roche Harbor on the

17th? A. Yes, sir.

y\v. OLNEY.— I do not want to break in, but 1 have

here a letter from :\rr. ^fc.Arillin dated May 10th, 1003,

in which lie says: "Gentlemen: The steamer 'Tanipico'

sailed from Roche Harbor at 5 V. y\. yesterday, Sunrlay,

with 15,000 barrels of lime" That would be the ISth.

The WITNESS.— I think she completed her loadinj;

on the 17th. From some cause or other she did not tjet

away until the 18th. Tt has been a -iood while and I do

not remember dates accurately. That is my impression.

Mr. BURNETT.—Q. What conversation had you

with :Mr. Oeorrje, if any, after the making of {his ar-
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rangement, which resulted in the writing of a letter, the

so-called contract, regarding this bonus?

xi. Between what dates?

Q, Between the time of writing that letter on May

4th and the arrival of the ship?

A. Why, I do not think there was any conversation

at all except from time to time between the 4th and the

12th there was probably some telephonic communica-

tion between us as to whether the vessel had reached her

loading berth or what was being done. Finally, when I

got the telegram on the 12th, stating that the ''Meteor"

was disabled and the "Tampico" was to take her place,

I immediately called Mr. George up by telephone and

told him of the contents of the telegram,

Q. As to the "Eureka," state if at any time, and if

so, when, you negotiated with Mr. George for that ship?

A. I think this 15,000 barrels of lime, the negotiat-

ing of this transportation of 15,000 barrels of lime, be-

gan to be talked about as early as the 15th of March.

At that time we had three vessels, the "Tampico," the

"Meteor" and the "Eureka" in general freighting busi-

ness. The "Tampico" at that time, however,, was tied

up at her buoy in Eagle Harbor across from Seattle, and

the "Eureka" and the "Meteor" were in the trade. We

repeatedly tried to make up cargoes for one of those

vessels at a time when one or the other would be avail-

able. Finally early in May the "Eureka" was chartered

for a summer's business to Nome, and it became neces-

sary to put her in condition to put her on the drydock
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and do a j^ood deal of work for hor. She had to ro]H»rt

for her first trip to Nome on the 20th of May, so that

about, I should say, as near as I »au remember, as early

as the 20th of April I was notified to withdraw the "Eu-

reka'' from ofiferings for business, because it would b(

impossible for her to then contemplate a trip to !^an

Francisco or any coast point and get back and get in

readiness for her Xome business. My negotiations for

fully a week before they were consummated were en-

tirely based on the "Meteor." I do not know that Mr.

Oeorge understood that, because I have no recollection

of ever having definitely mentioning the name of the

''Meteor" in lieu of the ''Eureka" or the "Tampico" or in

the matter that had been previously suggested. But

at the time this business was consummated, it was thor-

oughly clear in my mind, and I had no doubt in the world

but what it was clear in Mr. George's mind, that the

"Meteor" was intended for that business. The "Tam-

pico" was not mentioned because she was tied uj* aii<l

out of commission temporarily. It was only when the

"Meteor" got in distress that they drew the "Tanipico"

out and put her in commission to fill in this emergency

trip. I will say further—I do not know whether it is

relevant or not, the Judge or the attorneys can say-

that I do not think Mr. McMillin entered into any nego-

tiations whatever about the freight on those ir),0(K) bar-

rels of lime until about the time that the "Tampico" ar-

rived there, abcmt the IHth of May. There has been no

previous claim that I know of in the letters or corres-
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pondence or communications which indicated that any

such negotiations were pending.

Mr. OLNEY.—The telegram of May 7th is directly in

point.

The COURT.—Q. Where do the owners of the "Tam-

pico" reside?

A. In Seattle, the head office.

Q. Were they informed by you of the contract that

you made with the Cowell Lime Company?

A. Yes, sir, certainly.

Q. That there was to be a bonus of 5/c?

A. Certainly. The telegrams were all set out in the

first letter admitt-ed here as to the bonus, and a tissue

copy of that letter went to the home office.

Mr. BURNETT.—That first so-called contract is based

on a recital of those telegrams.

The COURT.—I understand.

Cross-examination.

Mr. OLNEY.—Q. In regard to your last statement,

I call T(ur attention to the fact, Mr. Rochester, that the

Tacoma and Roche Harbor Lime Company made no ne-

gotiations for shipment of 15,000 barrels until the 13th

of May, I call your attention to an exhibit already in.

Libelant's Exhibit No. 1, a telegram dated May 7th,

1903, Eureka will be here to-day. Avoid discussion rate

there. That question settled here." Y^ou infer from

that you are mistaken, I presume?
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A. I think tiiis \\ JHtlc (nn'sti<ni comes up on the pro])-

ositiou of rate and bonns rather than straij^ht rate,

^fr. (reorge, when first neo:otiatin<j: witli me for this said

that Mr. >[c'^rillin was very averse to payin*;: over 30/c;

that they were very anxious to jxet the lime here; and

they wonhl ratlier pay that additional money out of

their own jjoeket than to fail to j^et it promptly, and

warned me, which is set forth in the letter they allude

to as the contract, that nothing should be said in the

Seattle office to ^fr. ^McMillin regarding this bonus of 5/c

per barrel. After that, on the 4th, when he telephoned

me from Santa Cruz, he evidently had had some change

in his mind or arrangements, and he told me to advise

the Seattle office to break this matter to Mr. Mc^fillin

diplomatically, as they might see fit, or mention it to

him.

Q. As I understand your testimony it was that the

"Eureka" had been chartered for a voyage to Nome?

A. For a summer's business to Nome.

Q. And you were under orders not to enter into any

negotiations for the "Eureka" after the 20t.h of April?

A. About that time. T could not be positive of the

exact date.

Q. I show you a copy of a letter which your attorney

furnishes me, which purports to be written by yourself

to the Globe Navigation Company (handing)?

A. Yes, sir.

Q. That letter was sent by you on that date, was it?

A. I presume so.
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Mr. OLNEY.—In regard to tliis question of the mat-

ter of the "Eureka," if your Honor please, I desire to in-

troduce this letter in evidence. It is a letter of the wit-

ness. It is so much in point that I will read it. It is

dated the *th of Mav, 1903:

"Mr. George of Henry Cowell & Co. has just tele-

phoned me stating that he is in receipt of a telegram

from Mr. McMillin dated the 7th stating:

' "Eureka'' will be here to-morrow. Make no arrange-

ments regarding rate as we will attend to that thor-

oughly at this end.'

Mr. George explains that the reason he offered the

bonus of 5 cents was to insure getting the lime, and he

was afraid that if he attempted to take the matter up

with McMillin that McMillin would kick the thing oyer.

He desires now that you let McMillin know in some

diplomatic way what the arrangements are, and sug-

gests that it would probably be well for you to state

that this arrangement had entirely been consummated

by 'Cowell and your San Francisco office.'

We leave this matter to vou to be handled as you see

fit.''

I ask to have this letter marked as an exhibit.

(The letter is marked Respondent's Exhibit "H.")

Q. If the "Eureka" had been withdrawn from the

20th of April and the "Meteor" or some other vessel

substituted in its place, how is it possible for vou to

have written that letter?
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A. I iiHTcly (jiiotcd Mr. .Mc.Millin's tclcj^rnni, that is

all. 1 said Mr. McMilliii wired "Eureka" would be there.

It was so palpably au error tliat the "Eureka" was to ho

iu that business that I did not think it prop«'r to mention

it at all.

Q. You did not think it worth while to mention it to

Mr. George at all?

A. I do not think I did. I do not remember wlia:

was said at the time—I think I did, although 1 am not

at all positive on the subject.

Testimony closed.

[Endorsed]: Filed Dec. 19, 1904. Geo. E. :Nrorse,

Clerk. By John Fouga, Deputy Clerk.

Til thr District Court of the United States, in and for tlie

Northern District of California.

(ILOBE NAVIGATION COMPANY,

LIMITED (a Corporation),

Libelant,
f

vs.

HENRY CO^YELL LIME AND CE-
'^

>rENT <H)MPANY (a Cori>oration), \

K<'S]>ondent,

Stipulation as to Original Exhibits.

Whereas the original exh-bits introducetl at the tnil

of the above-entitled cause have all been copied in the

transcript of the evidence produced at said trial, an«l
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it lias heretofore been stipulated between the parties

hereto that the apostles on appeal from the decree here-

in shall set forth the evidence in accordance with said

transcript as amended h\ said stipulation; now, there-

fore,

It is stipulated that the original exhibits need not bt^

attached to and may be omitted from said apostle.*,

copies of said exhibits, however, to appear in the apos-

tles in connection with the evidence in accordance with

said stipulation heretofore made.

PAGE, McOUTOHEN & KNIGHT,
Proctors for Libelant.

OLNEY & OLXEY,
Proctors for Kespondent.

[Endorsed]: Filed Jan. 24, 1905. Jas. P. Brown.

Clerk. By John Fouga, Deputy Clerk.

fn ilie D'hstrict Court of the United States, Northern District

of California.

GLOBE XAYIGATIOX COMPANY,
LIMITED (a Corporation),

Libelant,

' No. 13,126.

HENRY COWELL LIME AND CE-

MENT COMPANY (a C<)rporation),

Respondent. ,

Opinion.

DE HAYEN, District Judge.—My conclusion from the

evidence is that the agreement made between the libel-
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ant and tlic Tacoina and I'ocIm' Ilaibor Lime Co., a(

Seattle, on or aboni ^lay 11, lfK)3, for tlic cMrriauc of llu

lime referred to in llic libel, on libelant's steamer "Tam-

pico," and wliirli agreement is sel foiili in llie Icttei-

dated Mav 14, IIK)^, addressed b,v the lilxdant to tin-

Tacoma and Ivoclie Harbor I.ime <'o., and tlic latterV

letter in reply thereto, dated May lo, IDO^i, was not in-

tended by the parties thereto to eaneel the ]>rior ai^rei-

nient ma(l<» between tlie defendant and the lib(dant, at

San Francisco, on or abont May 1, 1903, by the terms of

which a<;reement the defen<lant nndertook and aureed

to pay the libelant 5 cents bonus for each barrel of iini"

carried by it, as alleged iu the libel.

]^et a decree be entered in favor of the libelant for the

sum of $750, and costs.

[Entered] :' Filed Dec. 21, 1904. iWo. F. Mors*',

Clerk. Ky J. S. Manley, Deputy (^erk.



86 Henry Cowell Lime and Cement Company

In Ihe District Court of the Umted States, in and for the

Northern District of California.

GLOBE NAVIGATION COMPANY
^

(a Oorporation),

Libelant,

vs.
No. 13,120.

HENRY C^OWELL LIME AND CE-

MENT COMPANY (a Corporation),

Respondent.

Final Decree.

This cause havino- been heard on the pleadino;s and

proofs, and having" been argued by the proctors for the

respective parties, and due deliberation being had in the

premises, it is now^

Ordered, adjudged and decreed that the respondent

pay to the libelant the sum of seven hundred and fifty

(750) dollars, with interest thereon at the rate of six (0)

per cent per annum from the first day of June, 1903, un-

til paid, with libelant's costs to be taxed.

Dated, December 27th, 1904.

JOHN J. DE HAVEN,

Judge.

[Endorsed]: Filed Dec. 27, 1901. Geo. E. Morse, Clerk.

By J. S. Mauley, Deputy Clerk.
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/// thr IHslrii-l ('oiirf of flic (nitid Sliihs, in mnl for ih<

Norl/icni Disliicl of ('dlifoniin.

(JLUBE NAVIGATION COMPANY,
LIMITED (a Corporatiou),

Libelant,

vs.

nENRY POWELL LIME AND ( MO-

MENT COMPANY (a Coi'iK^ratioii),

Respondent.

Notice of Appeal.

Please take notice thai the Ilcnrv Cowcll Liiiic iind

Cement Company, tlie respondent in tlie above-<'ntitl<'<l

eansc, liereby appeals to the United Slates Circnit Court

of Appeals for the Ninth Circnit, from the final decree

of the District Conrt of the Fnited States for llic North

ern District of California, entered in said ransc on tin-

27th day of December, 1904.

olnt:y .siolney.

Proctors for Respondent ;iiid Appolhinl.

Service of tlie nbove notice of appi'al is hereby ad-

mitted this 13th day of Jannary, 1J)05.

PAGE, McCCTCHEN & KNIGIIT.

Proctors for Liheliiiif.

[Endorsed]: Filed, Jan. 13, 1905. Ja?. P. Brown,

Clerk.
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In the District Court of the United States, in and for the

iSlorthern District of Calvfornia.

(JLOBE NAVIGATION COMPANY,
LIMITED (a Corporation),

Libelant,

vs.

HENRY CO'WELL LIME AND CE-

MENT COMPANY (a Corporation),

Respondent.

Assignment of Errors.

Now conies tlie respondent above named and herewith

files with the Court the following assignment of errors

in the decision and decree of this Court heretofore en-

; ' 1 o-i the 27th day of December, 1001 '

1. That the Court erred in making and entering its

decree in favor of the libelant above named and against

the respondent above named for the sum of |750 and

costs.

2. That the Court erred in not making and entering

its decree that the libelant take nothing by the above-

entitled proceeding and that the respondent recover it;?

costs.

Dated, January 14th, 1905.

OLNEY & OLNEY,

Proctors for Respondent and Appellant.

[Endorsed] : Filed Jan. 14, 1905. Jas. P. Brown,

Clerk.
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Clerk's Certificate to Transcript.

Tnited States of America, "^

> ss.

Xortheru District of California. J

I, James P. Brown, clerk of the District Court of the

T'^nited States for the Northern District of California,

do hereby certify that the fore^oinj;- and herennt** an-

nexed seventy-three ( 73) pap^es, numbered from 1 to 7:>,

inclusive, contain a full, true, and correct transcript of

the record in said District Court in the cause entitled

"Globe Navijjation Company, Ltd., a Corporation, Lilx'i-

ant, vs. Henry Cowcll Lime I'v: Cemont Com])any, a Cor-

poration, Respondent," No. 13,120, made ii]) in pursu-

ance to rule four of the Kules in Admiralty of the T'uit<'d

States Circuit Court of Appeals for the Ninth Circuit.

I further certify that the cost of i)reparinii and t-erti-

fyin<i- the fore^joinf? transcrij)t on appeal is the sum of

forty dollars and seventy cents (140.701, and tl»at tlv

same has been paid to me by .Messrs. Olney I'v: Olney.

proctors for resj)ondent and ai)i)«dlant.

Li witness whereof, I hay(^ her<Minto set my hand ami

atijxed the seal of said District Courl this ninth day of

February, A. D. 1905.

[Seal] JAS. P. BROWN,

Clerk.
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[Endorsed] : No. 1170. United States Circuit Court

of Appeals for the Ninth Circuit. Henry Cowell Lime

and Cement Company (a Corporation), Appellant, vs.

Globe Navigation Company, Limited (a Corporation),

Appellee. Transcript of Record. Upon Appeal from

the United States District Court for the Northern Dis-

trict of California.

Filed February 10, 1905.

F. D. MONCKTON,

Clerk.
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FOR THE

NINTH CIRCUIT.

HENRY COWELL LIME & CEMENT
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Appellant,^

vs.

GLOBE NAVIGATION COMPANY,^ '^-^^ 26
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Appellee.

FILE
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Proctors for Appellant and Respondent.
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F. D. MONCKTON, Clerk.

By
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No. 1 170.

IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT

HENRY COWELL LIME & CEMENT
COMPANY, a Corporation,

Appellant,!

vs.

GLOBE NAVIGATION COMPANY,'
LTD., a Corporation,

Appellee.

BRIEF OF APPELLANT UPON THE SUF-

FICIENCY OF THE APPELLANT'S
ASSIGNMENT OF ERRORS.

Counsel for appellee in their oral argument dwelt

at some length upon the necessity of an assignment of

errors in admiralty appeals. In similar fashion they

entitle their subsequent brief "Brief of Appellee on the

Necessity and Sufficiency of an Assignment of Errors

on Admiralty Appeals" and devote a considerable por-

tion of the brief to the argument that an assignment

of errors is necessary.



We fear that the Court may possibly be misled into

supposing that there were no assignments of error in

this case. This, however, is not the fact. Assignments

of error were filed and now constitute a part of the

record. (Page 88 of Record.) Accordingly, the only

question is as to the sufficiency of such assignments.

I.

SUFFICIENCY OF THE ASSIGNMENTS OF ERROR.

This cause went to trial in the lower court upon the

libel and answer as filed. The evidence was all intro-

duced at the time of the trial and is set forth in full in

the Record on Appeal. Upon the pleading and the

evidence the Court made its final decree. These were

all the proceedings in the case. The decree was merely

that the libellant recover with interest and costs the

sum demanded by the libel. The case, accordingly, is

the simplest one possible. On appeal the errors urged

in the brief and on the oral argument are simply that

upon the whole record, the pleadings and the evidence

together, the lower court should have decreed in favor

of the respondent instead of in favor of the libellant.

In this condition of affairs w^e assigned as error the

making of the decree in favor of tfie libellant and the

not making of a decree in favor of the respondent.

We respectively submit that these assignments are

sufficient because they are the only assignments that

could be made, and because they point out the very

errors relied upon. We understand this to be the whole

purpose of an assignment of errors, viz. : to point out

the errors relied upon. If the assignment does this, it



is sufficient. If there is any error prior to the final

decree, such, for example, as error in making an inter-

locutory decree or confirming the report of a commis-

sioner, which is relied upon as rendering the final

decree erroneous, such error should, of course, be as-

signed, and the mere assignment of the decree itself

as error would not be sufficient. But where the only

error is the final decree itself, we submit that it is the

only error that can be assigned. That is exactly this

case. There is nothing here except the pleadings, the

evidence, and the final decree. Manifestly the error

must be the decree itself. There is nothing else.

It is true that there was some evidence introduced

at the trial to which we objected, and on appeal we

urged that this evidence was improper and should not

be considered. But we could not assign the admission

of such testimony in the lower court as error, for the

mere erroneous admission of evidence by the lower court

in an admiralty case is not a ground for reversing the

decree on appeal, as in a common-law case. On an

admiralty appeal the cause is tried de novo by the ap-

pellate court and its decision is based upon the whole

record and not upon any error of the lower court in

admitting evidence. This being true, the essential

error which must be relied upon in the appellate court

is the error in the decree itself upon the whole record.

Accordingly, when the assignment specifies the decree

as the error, it specifies the very thing in which the

error consists and the only thing that can be specified.

This view of the mater is borne out by all the authori-



ties we have been able to find that deal with the subject.

Benedict says (Benedict's Admiralty, 3d ed., pp. 369,

370) :—

" Sec. 626. The assignment of errors.—The eleventh
" of the General Rules provides that the appellant 'shall

" 'file with the clerk of the court below, with his peti-

" 'tion for the . . . appeal an assignment of errors,

" 'which shall set out separately and particularly each
" 'error asserted and intended to be urged. No . . .

" 'appeal shall be allowed until such assignment of

" 'errors shall have been filed.' {Coullette v. Thoma-
" son, 2 U. S. App. 221.) The Admiralty Rules do not

" provide for a petition for appeal. But in order to

" follow the words of this General Rule it is well to

" file a simple petition for an appeal.

" Sec. 627. The same.—It is difficult to apply the

" provision for an assignment of errors to an admiralty
" appeal. Let us suppose an admiralty cause, as there

" are many such, in which the only decree is a decree

" that the libel be dismissed—or that the libellant re-

" cover such a sum. What error can be assigned in such
" a case except that the court erred in not deciding the

" case the other way? Or, if the court has written an

" opinion, are errors to be assigned on an opinion? And
" if so, are errors of fact to be assigned, or only errors

*' of law? Suppose, for instance, that the district judge
" discredited the evidence of a witness, is that to be
" assigned as error? What about errors in interlocutory

" orders and decrees, which an admiralty appeal has

" always been held to bring up for review? Or sup-

" pose the decree has gone on the absence of a piece of

" evidence, which, on appeal, the appellant can supply,

" as he has always been allowed to do on an admiralty

" appeal?



" Sec. 628. The same.—In my opinion the practice

of malcing an assignment of errors is inappropriate

to the admiralty. It is appropriate to the common-
law system, in which the theory is that questions of

fact are to be determined by a jury and are not to be

reviewed by the appellate court, whose function it is

only to review the errors made by the judge below,

who has only matters of law to determine. In that

system it is appropriate that the appellant should

specify the erroneous decisions, of which he com-
plains, in an assignment of errors. But in the ad-

miralty the law and the fact are often inextricably

connected, and the old and familiar practice of re-

view in the admiralty, by an appeal which brought

up. the whole case for a new hearing and decision,

has certainly not been improved by this requirement

of an assignment of errors. If this requirement is

fulfilled by assigning for error that the judge decreed

in favor of one party when he should have decreed

in favor of the other, it is a mere useless form. If

anything more than that is necessary, difficulties and

doubts are raised which are not consonant with the

simplicity and directness of the admiralty.

"The practice has not been uniform thus far in the

Second Circuit. In some cases assignments of errors

have been filed which specified various grounds of

error. In other cases assignments of error have been

filed which merely specified as error that the jndge

made the decree which he did make instead of maktni^

a different one. And I know of no case in which

the fact that the assignment of errors was in this

latter form has either prevented the appeal or the

hearing of alt the questions in the cause by the Ap-

pellate Court."



So, also, in the Encyclopaedia of Pleading and Prac-

tice, vol. I, p. 280, note 2, under the head of "Ad-

miralty," in speaking of appeals in admiralty, it is said:

" In admiralty cases, which are frequently mere
" reviews of fact, it is often practically impossible to

" assign minute error to the decree; and in the Second
" Circuit at least the assignment of errors is usually
'' most simple, stating merely that the Court erred in

" decreeing as it did, with the further error that it did
" not decree as the appellant thinks it ought to have
" decreed."

Furthermore, there is a decision by this Court which

is, impliedly at least, a direct authority to the same

effect. In the appeal entitled Ella M. Weisshaar etc.,

Appellant, v. Kimball Steamship Co., Appellee, No.

991, the appellant, as administratrix, had brought suit

against the appellee for damages for the death of the

appellant's intestate. The appellee filed a petition for

limitation of liability, and the decree of the lower court

was upon this petition. The decree granted the prayer

for a limitation of liability and further decreed that

the appellant take nothing by the proceeding, the

ground of this latter ruling being, according to the

opinion of the lower court, that the appellant's intestate

had been guilty of contributory negligence. The ap-

pellant on appeal to this court, upon the question of

the limitation of liability assigned as error merely that

the Court erred in finding that the petitioner was en-

titled to a limitation of its liability. (Page 157 of the

record in that case.) The question of the sufficiency



of this assignment was raised in the appellant's brief.

(See page 3 thereof.) It is, of course, no more specific

than the assignment in this case. Nevertheless this

Court reviewed the matter and reversed the lower court

and held that the appellee was not entitled to any limi-

tation of liability. (128 Fed. 397.) The Court in its

opinion did not mention this question of the sufficiency

of the assignment of error, but nevertheless the question

was presented to it, and when it proceeded to review

the error so assigned it must have held that the assign-

ment was sufficient.

The authorities cited by counsel for the appellee are

none of them in point. In the case of "The Natchez,"

78 Fed. 183, which is the authority chiefly relied upon

by appellee's counsel, the ruling concerned an assign-

ment specifying as error the allowance of certain claims

in the libel. What these claims were or how they were

allowed, or what the objection to them was, does hot

appear. In fact, there is no discussion of the matter

and the facts necessary for determining what the ruling

of the Court really was are not given. The decision

cannot be considered as an authority for anything be-

yond its particular facts, and the facts that appear show

that it was not a parallel case with this one.

Doe v. Waterloo etc. Co., 70 Fed. 455, was not an

admiralty case, and the assignment of error was that

the decree was not sustained by the evidence. This was

held insufficient without stating wherein the decree was

not supported by the evidence. As the decree, of course,

set forth the facts found, the assignment of error should
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have pointed out what particular portion of the decree

was not sustained by the evidence. But in a decree in

admiralty the facts are not set forth and such an assign-

ment of error is impossible. Furthermore, as we have

said, an admiralty appeal is a trial de novo wherein

it differs essentially from the appeal in such a proceed-

ing as Doe v. Waterloo etc. Co.

In Lloyd v. Chapman, 93 Fed. 599, there was no

assignment of error whatever.

Savings etc. Society v. Davidson, 97 Fed. 696, 702, is

of the same character.

McFarlane v. Golling, 76 Fed. 23, merely holds that

assignments of error directed to the opinion of the

lower court are insufficient.

In Dtifour v. Lang, 54 Fed. 913, there were no as-

signments of error whatever.

In Chicago etc. Co. v. Graham etc. Co., 108 Fed. 271,

the Court held merely that assignments of error were

necessary in admiralty appeals. But though the court

so held, it also held that, owing to the previous doubt

in regard to the. practice, it would not disregard any

substantial error in the particular case even though

there was no assignment of error.

These are all of the authorities cited by appellee's

counsel, and we submit that none of them are in point.

Furthermore, our assignments of error are according

to the well-established practice in admiralty appeals.

This appears clearly from the statements found in Bene-

dict and the Encyclopaedia of Pleading and Practice

already quoted. It also appears clearly from the pro-



cedure followed in IVeisshaar v. Kimball Steamship

Co., 128 Fed. 397, previously referred to. Further evi-

dence is found in the record in this Court in the cause

of C. IV. Corsar v. /. D. Spreckels & Bros. Co., No.

1 167, where the same firm, who are counsel here for

appellee and object to our assignments of error, filed

exactly similar assignments. (See page 141 of the

Record in that case.) In fairness we should say that

there are also two additional assignments of error, but

an examination of the record shows at once that they

are merely to matters stated in the opinion of the lower

court. (See page 135 of the Record in that case.)

They are, accordingly, immaterial and were evidently

thrown in merely for good measure.

McFarlane v. Golling, 76 Fed. 23.

We would ask how is it, if the assignments are insuf-

ficient in this case, that the counsel who are now object-

ing to them as so manifestly absurd should have made

identically the same assignments in an appeal which

they took?

We submit, therefore, that in view of the reason of

the matter, in view of the authorities declaring such

assignments to be sufficient, and in view of the practice

of making such assignments, that this Court should not

now hold that the assignments in this case are insuf-

ficient.
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II.

Even if this Court is of the opinion that it should

require more specific assignments than those here, we

respectively submit that while it may enunciate that

rule now to govern appeals hereafter, it should not

enforce it in this particular case.

The sufficiency of the assignment of errors is not jur-

isdictional. It is required merely by the rules of the

Court, which may be set aside by the Court, and the

rules themselves give the Court the right to take notice

of errors not assigned. The assignments in this case

conform to a practice heretofore followed and were

framed in particular reliance upon the statements of

Benedict, who is generally considered as the guiding

star in matters of admiralty practice. Under these

circumstances we believe that in justice this Court

should consider the matters set out in our brief upon

the merits and on the oral argument. The language of

Chicago etc. Co. v. Graham etc. Co., io8 Fed. 271,

274, is most applicable. In that case there were no

assignments of error whatever, yet the Court said:

—

" Our rule eleven reserves to the Court the right to

" 'notice a plain error not assigned,' and in view of the

" doubt heretofore existing in this Circuit with respect

" to the correct practice we are not inclined in this

" case to disregard any substantial error because not

" assigned, assuming that the assignment of errors here

" offered at a new stated term of this Court could not

" be directed to be filed nunc pro tunc as of a day of a



II

" prior term at which the appeal was allowed because
" there was no omission to enter anything which had
" actually been done at that time."

III.

But even if the Court should finally consider that

it ought not to consider the errors urged by us because

of the insufficiency of our assignments, nevertheless it

still has the power to grant us the right to amend those

assignments.

Cory V. Penco, 76 Fed. 997.

In view of the fact that the errors urged by us are

not urged here for the first time, but are merely the

defense that was relied upon in the lower court, and

in view of the further fact that the authorities and the

practice are at least some excuse for our assignments of

error, we submit that this Court should not refuse to

review this case without first giving us an opportunity

to file such amended assignments, and in case the Court

concludes that it will not review the case upon the pres-

ent assignments of error we respectfully ask for leave

to file such amended assignments.

FINALE.

Counsel for appellee apologize in their brief for urg-

ing this point upon the Court, advancing as their excuse

the technical attitude assumed by us. To the charge-

that our defense upon the merits was technical, we

replied at the oral argument and have nothing further

to say here, though the mere making of such a charge

is in the nature of an argument upon the merits and is
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without the proper scope of their present brief. But

to the charge of technicality on this point we demur.

Counsel for the appellee did not serve or file their brief

within the time required by the rules of this Court, and

under those rules were not entitled to be heard. The

day before the argument they were informed by us that

we would not take advantage of their failure. In the

court-room, just before the argument, they informed us

that they proposed to object to our assignments of error.

The point was not made in the briefs, and this was the

first time we had any intimation of such a point being

made. Even then we did not object to counsel being

heard upon the merits of the case, as we had a right

to do under the rules of the Court, but only to their

being heard upon this point. In this we think we were

justified, and with all respect to the Court we still

think that it should have held that appellee's counsel

could not present this matter. They were relying upon

a technical construction of the rules of the Court to

prevent the case being heard upon the merits. By the

rules of the Court we had a clear right to prevent their

being heard to advance this, and we do not see why

the rule relied upon by them should hold in their favor

and the one relied upon by us should give way. We
still think that this matter should not be considered

by the Court.

Respectfully submitted.

OLNEY & OLNEY,
Proctors for Appellant and Respondent.
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STATEMENT OF THE CASE.

This is a libel in personam by the appellee against

the appellant to recover the sum of $750 alleged to

be due on a contract between the appellee and the ap-

pellant whereby the latter was to pay the former five

cents a barrel bonus over and above the regular freight

on a cargo of 15,000 barrels of lime transported by the

appellee by sea from Roche Harbor in the State of

Washington to this city.

For the sake of clearness and certainty in referring



to the record we shall hereafter speak of the appellee

as the libellant and the appellant as the respondent.

The answer of the respondent admits the making of

the contract, but alleges that the contract required that

the lime should be shipped before a certain time and

by a certain vessel, and that this was not done. The

answer further alleges that the lime was in fact not

shipped under the contract in question at all, but was

actually shipped under a wholly distinct and indepen-

dent contract between the libellant and the Tacoma &
Roche Harbor Lime Company, a third person entirely.

The action went to trial upon these issues. It ap-

peared without contradiction that the contract between

the libellant and the respondent required that "barring

contingencies," the vessel was to begin loading between

May 7th and May loth, and that in fact the loading

did not begin until May 15th. It further appeared that

the time of loading was of the essence of the contract

and the moving consideration to the respondent for

agreeing to the bonus.

It further appeared without contradiction that the

particular shipment of lime in question was made un-

der a wholly independent contract between the libellant

and the Tacoma & Roche Harbor Lime Company and

that this contract was made on May 13th. The contract

between the libellant and respondent expired by its

terms on May loth, "barring contingencies," so that the

contract under which the lime was shipped was made

after the contract between the libellant and respondent

had expired, unless there were contingencies that con-

tinued its life.



It is apparent, accordingly, that this case presents two

questions, viz

:

1. Was the time of the commencement of the load-

ing, as required by the contract, extended from May
loth to May 15th? Such extension could be made

only by agreement with the respondent or by the hap-

pening of some contingency that would bring the mat-

ter within the operation of the words of the contract

"barring contingencies."

2. If the bonus contract had been extended, was it

one of the moving considerations or factors in inducing

the libellant to take this particular shipment, or was

the shipment taken by it solely under the independent

agreement between it and the Roche Harbor people?

It is manifest that unless both of these contentions

are answered in libellant's favor, it must fail in this

action.

It is worthy of note in passing that although these

two questions are the ones presented by the pleadings

and the evidence and were the ones insisted upon and

presented by counsel for respondent at the trial in the

lower Court, the opinion of the lower Court affords no

help in their solution. The opinion of the lower Court

is merely that the contract between the libellant and the

Roche Harbor Lime Company was not intended as a

cancellation of the bonus contract between the libellant

and the respondent and for this reason the lower Court

directs a decree in favor of the libellant. But the plead-

ings present no issue of such cancellation nor was such

contention made at the trial. It would he manifestly
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absurd that a contract between the libellant and the re-

spondent could be canceled by an agreement between

the libellant and a third person. The real questions

presented and the actual contentions advanced were

those we have set out and they seem to have been en-

tirely overlooked by the lower Court.

ASSIGNMENT OF ERROR.
The error complained of is the final decree in favor

of libellant instead of in favor of the respondent, the re-

spondent contending that both the questions we have

set out must be answered in its favor. If we can assign

the opinion of the lower Court as error, we would

assign that these questions were entirely passed by by

the lower Court.

ARGUMENT.
The facts of the case are comparatively simple. The

libellant is the owner of steamships running between

Puget Sound and this port. The respondent is engaged

in the lime business in this city and habitually receives

lime from the Tacoma & Roche Harbor Lime Com-

pany, whose works and shipping point are at Roche

Harbor on Puget Sound. The usual rate of freight on

lime from Roche Harbor to San Francisco at the time

of the transactions in question was thirty cents per

barrel. (Record, pp. 14 and 25.) Along toward the

end of April or the first of May, 1903, negotiations were

opened between the libellant and respondent for the

transportation of a cargo of lime. (Record, p. 14.) Or-

dinarily arrangements for freight, etc., are made by the



Roche Harbor people (Record, p. 30), but at this par-

ticular time the respondent was short of lime, owing to

a strike in its works at Santa Cruz, and it needed the

lime at once. This was explained to the agent of the

libellant. (Record, pp. 24, 26, 28 and 81.) There

were 15,000 barrels of lime at Roche Harbor ready or

nearly ready for shipment, but the lime alone was not

sufiicient to make a full cargo for a steamer and the

libellant could not at this time get sufficient other

freight to make a full cargo. Accordingly the respond-

ent agreed to pay five cents a barrel in addition to the

regular freight if the libellant would take the lime with-

out waiting for a full cargo. (Record, pp. 14, 25, 47,

48 and 60.) This agreement was put in the form of a

letter by the libellant to the respondent. (Respondent's

Exhibit E, Record, pp. 27 and 28.) As it constitutes

the contract on which the libellant relies and is the basis

of its claim, we set it out in full.

GLOBE NAVIGATION COMPANY, LTD.
San FrAx\cisco, Cal., May 4, 1903.

Messrs. Henry Cowe/l & Co., City—
Gentlemen: As per our conversation with Mr.

George on the first instant we wired our Seattle office

as follows:

"Cowell will pay 5 cents per barrel bonus on lime.

This must be kept secret from McMillin. Cowell re-

quests immediate answer by telegram."

To this we received a reply on the 2d :

"Will accept your offer, Cowell, provided this is

clearly understood: Barring contingencies, loading



commencing between May 7th and May loth. Lime
following as soon as possible after other cargo is

loaded."

After consulting with your Mr. George over the long

distance line from Santa Cruz this morning, we have

telegraphed Seattle as follows

:

"Cowell's manager George telephones from Santa

Cruz confirming proposition as per your telegram of

2d. Requests you notify McMillin immediately, also

requests making loading earliest date possible."

It is our understanding that this business is taken with

the assurance from you that you will remove the lime

from the wharf as fast as we can discharge it from the

vessel working nine hours per day, we agreeing on our

part to make two landings for your accommodation, if

necessary.

Trusting that this may bring about business to your

thorough satisfaction, we are.

Yours truly,

GLOBE NAVIGATION CO., LTD.
By P. W. Rochester, Agent.

It is at once apparent from the very nature of this con-

tract and from the circumstances under which it is

made, which circumstances, as we have said, were

known to libellant, that the contract was made by the

respondent to insure an immediate shipment of the

lime. The words of the contract "barring contingen-

cies, loading commencing between May 7th and May
loth," are therefore of the essence of the contract. The
loading, however, did not begin until May 15th. (Rec-

ord, p. 76.)
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What took place between the date of the bonus con-

tract and the time when loading actually began appears

from the correspondence. The respondent understood

that the lime was to come by the steamer Eureka and

that its contract with the libellant referred to that vessel.

(Record, pp. 25, 26, 27, 28, 78 and 79.) On May 6th,

that is immediately after receiving the letter from the

libellant of May 4th, that is, the letter which constitutes

the bonus contract, the respondent wrote the Roche

Harbor people as follows (libellant's Exhibit 3, Record,

pp. 37 and 38) :

San Franxisco, May 6, 1903.

Tacoma & Roche Harbor Lime Co., Roche Harbor,

Wash.

Gentlemen : We beg to advise you that we have now
closed definite arrangements with the Eureka and she

should begin loading between the 7th and loth.

In order to make a deal we had to pay 35/c freight

rate.

Hope she will get away soon.

In the meantime libellant did not send a vessel but

continued negotiating for coal to make a full cargo.

(Record, p. 47.)

On May 7th the Roche Harbor people telegraphed

the respondent as follows (libellant's Exhibit i, Rec-

ord, p. 31) :

"Roche Hakhor, Wn. May 7, 1903.

"Via Port Townscnd, May 7, 1903.

"Henry Cowcll Lime & Cement Co.. San Francisco,

Cal.—
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"Eureka will be here to-day. Avoid discussion rate

" there. That question settled here.

"Tacoma & Roche Harbor Lime Co."

On the same day, but subsequently, the Roche Har-

bor people wrote the respondent as follows (libellant's

Exhibit lo, Record, p. 44) :

Roche Harbor, Washington, May 7, 1903.

Henry Coivell Lime & Cement Co., San Francisco,

Calif.—

Gentlemen: We have your favor of May ist and in

reply thereto wired by this morning's steamer as fol-

lows: "Eureka will be here to-day. Avoid discussion

rate there. That question settled here," which we now
confirm. We have definitely engaged the Meteor to

take the cargo of 15,000 barrels of lime to you and they

promise she would be here to-day, but she has not yet

come into the harbor, but we are expecting her any min-

ute. It is possible she may be delayed a little, as she was

to undergo inspection the first of the week which neces-

sitates them hauling her out in the shipyard, and as you

know, this sometimes means delay that cannot be an-

ticipated. We have her cargo ready, however, and they

promised certainly that she would be here to-day.

We trust that you have not considered the question of

rate with Mr. Rochester, as we are handling that ques-

tion here with the owners of the vessel. The rate on a

cargo of this size should be less than 30/c, not more
than 30/c.

From your letter we infer that it is just as well that

we did not get any shipment ofif on the "Dollar" al-

though we tried very hard to do so. In our letter which
we wrote a few days ago, we said that we were expect-

ing steamer T. W. Lake and would forward 1,000 to

1,400 barrels of the lime on her for the Dollar. For



some reason, unknown, the Lake has not yet appeared,

and we presume she has broken down somewhere. It

is now too late for the Dollar and we will have to de-

pend on the Meteor to get lime to you as quickly as

possible. She will, of course, be followed by the

Irwin.

Will you probably wish us to ship any lime on the

Dollar, next voyage, sailing from Seattle about May
i8th?

Later: The Irwin arrived at Roche Harbor at 5

P. M. to -day.

Yours very truly,

Tacoma & Roche Harbor Lime Co.,

By JOHX S. McMlLLix, Prest. & Genl. Mgr.

In connection with this letter and these facts it should

be borne in mind that the steamers Eureka, Meteor and

Tampico are all a portion of the libellant's fleet.

The Meteor, the vessel mentioned in this last letter

as definitely engaged, did not, however, call for the

lime, and on May 13th the Roche Harbor people and

the libellant made an arrangement for the Tampico

to take the lime. This arrangement was put by them

in the form of an exchange of letters which constitute

the contract under which the lime was finally shipped.

These letters are as follov>s (respondent's Exhibits C
and D, Record, pp. 22, 23 and 24) :

GLOBE NAVIGATION COMPANY, LIMITED.
Seattle, Wash., May 14, 1903.

Messrs. Tacoma &' Roche Harbor Lime Co., Roche

Harbor, JVash.—
Dear Sir? : This will confirm our verbal understand-

ing with vnur Mr. McMillin, 13th instant; that upon
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the arrival of our steamer "Tampico" at San Francisco,

upon advice from us to that effect, you will pay us our

freight at the rate of 30/ c per barrel on the "Tampico''

lime cargo, in consideration of which arrangement we
are to direct our agent in San Francisco to expense said

cargo as prepaid so far as freight is concerned.

Will you kindly advise us as soon as possible after the

"Tampico" sails, the number of barrels of lime consti-

tuting her cargo.

Will you kindly acknowledge receipt in corfirmation,

and oblige, Yours truly,

(Signed) GLOBE Navigatiox Company, Ltd.

By E. S. Johnston, Auditor.

TACOMA AND ROCHE HARBOR LIME CO.

Roche Harbor, Washington, May 15, 1903.

Globe Navigation Co., Seattle, Hash.—
Gentlemen: We have your esteemed favor of May

14th and are pleased to confirm our agreement with you,

to pay you 30/c per barrel freight on the lime cargo of

the "Tampico," now loading in this port for San Fran-

cisco. She is expected to get about 15,000 barrels of

lime. Should she take any greater quantity, it is to be

at the same rate of freight, 30/c per barrel, to be pre-

paid by us, for which payment, you are to give us a full,

clear, and complete receipt for all freight against said

cargo, and no further or additional freight bill to be

held against same or presented to us or consignees of

the cargo. It was understood and agreed, however, that

this prepayment of freight should not be due nor col-

lectible until the actual delivery of the lime by the

"Tampico" in San Francisco and that your company

will reimburse us for any shortage, which might be

ascertained upon delivery of the cargo, regardless of the

prepayment of freight.
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Vessel is getting along nicely with her loading and

will have on board in the neighborhood of 7,000 barrels

at six o'clock this P. M. We will do our best to crowd
the loading for your sake as well as for ours, as the lime

is in great demand in San Francisco.

Yours very truly,

(Signed) TaCOMA & RuCHE HARBOR LiME Co.

By John S. McMillix, Prest. & Genl. Mgr.

In accordance with these letters the Tampico did call

for the lime and began loading on May 15th.

It accordingly appears that instead of sending

a vessel for the lime immediately upon the making

of the bonus contract, the libellant continued ne-

gotiating for a coal cargo and then arranged with the

Roche Harbor people to send the Meteor instead of the

Eureka. The Meteor did not go, and then on May 13th,

after the bonus contract had by its terms expired, the

libellant arranged with the Roche Harbor people to

send the Tampico and this last mentioned vessel did call

for the lime on May 15th. It is apparent that unless the

respondent consented to an extension of time, or unless

some contingency happened that would excuse them un-

der the proviso of the contract "barring contingencies,"

the bonus contract had expired. Was there such consent

or such contingency?
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QUESTION I.

Was there any consent by the respondent to an
extension of time of the bonus contract or

any contingency that would excuse the li-

bellant's delay?

A. Consent by respondent.

There is no evidence of any sort of any consent by the

respondent to an extension of time. There are but two

matters that can in any way be construed as showing

such consent.

Mr. Rochester, the libellant's agent at San Francisco,

testified that on May 12th, after the bonus contract had

expired, he telephoned Mr. George, the manager for

the respondent, that the Tampico had been substituted

for the Meteor and that Mr. George made no objec-

tion, and nothing whatever was said about any change

in compensation. There is, of course, nothing here

but Mr. George's silence, and when the circum.stances

are considered it is plain that no inference can be

drawn from such silence. The circumstances are as

follows: On May 6th, immediately after making the

bonus arrangement, Mr. George wrote the Roche Har-

bor people that he had engaged the Eureka at a thirty-

five cent freight rate, that is, at the rate of five cents

over the regular rate. (Libellant's Exhibit 3, Record,

pp. 37 and 38.) On May 7th he received a teleg^ram

from the Roche Harbor people (Libellant's Exhibit

T. p. 31) as follows:



13

"Roche Harbor, Wn., May 7, 1903.

"Via Port Townsend, May 7, 1903.

"Henry Cowe/I Lime & Cement Co., San Francisco,

CaL—
"Eureka will be here to-day. Avoid discussion rate

" there. That question settled here.

"Tacoma & Roche Harbor Lime Co.''

On the same day the Roche Harbor people wrote the

respondent saying that they had definitely engaged the

IVIeteor instead of the Eureka and that they were hand-

ling the question of freight rate at that end. (Libel-

lant's Exhibit 10, p. 44.) This letter would be received

at San Francisco about the loth or nth of the month.

Nothing further occurred until the 12th inst., when

Mr. George was informed by telephone, according to

Mr. Rochester, that the Tampico was to be substituted

for the Meteor. Mr. George would naturally, as he

testified (Record, pp. 30, 31 and 51), consider that

the bonus matter had come to an end and that new

arrangements had been made in the north. It must be

borne in mind that the Roche Harbor people were con-

stantly shipping lime to the respondent and that they

usually made the arrangements for transportation.

(Record, p. 30.) Mr. George would naturally con-

sider the substitution of the Tampico for the Meteor to

be simply one of the arrangements which the Roche

Harbor people were attending to as usual and which

called for no comment from him.

The only other matter that can be construed as indi-

cating anv consent by the respondent to an extension



of time or any recognition of the bonus contract as

applying to the shipment by the Tampico, is the fact

that when the Tampico first began unloading at San

Francisco Mr. George told the agent of the libellant to

come to his ofHce in the afternoon and he would pay

the freight. This is fully explained, however, by the

fact that it was customary as between the respondent

and the Roche Harbor people for the respondent to

pay the freight at this end. On this particular ship-

ment, however, the Roche Harbor people had paid the

freight at their end, but of this fact both the libellant's

agent and Mr. George were ignorant, and when the

latter told the former to come to his office in the after-

noon and he would pay the freight, he meant merely to

pay the regular freight as he was in the habit of doing.

As soon as Mr. George learned that the freight had

been paid he promptly refused to pay anything more.

In this conversation between the libellant's agent and

Mr. George nothing whatever was said about bonus or

about anything more than the regular freight. (Rec-

ord, pp. 25, 26, 16 and 20.) Exactly what this con-

versation between Mr. George and the libellant's agent

amounted to clearly appears from the cross-examina-

tion of the latter beginning at the bottom of page 19

of the record.

B. COXTINGENCIES.

Mr. George testified with the utmost positiveness

that the bonus contract concerned the steamship Eureka

alone. (Record, pp. 25, 26, 27, 30.) That this was

his idea at anv rate clearly appears from the contem-



poraneous correspondence. On May 6th, immediately

after receiving the letter of May 4th constituting the

bonus contract, he wrote the Roche Harbor people

that he had closed definite arrangements for the Eureka

at a thirty-five cent freight rate. (Libellant's Exhibit

3, p. 37.) On May 7th the Roche Harbor people tele-

graphed that the Eureka would be there that day and to

avoid discussion of rates. (Libellant's Exhibit i, Rec-

ord, p. 31.) In reply, on May 8th, Mr. George wrote

the Roche Harbor people a letter in which he again

speaks of the Eureka (Record, p. 33) as the word

''her" in the letter clearly refers to the Eureka men-

tioned in the telegram of the Roche Harbor people of

May 7th, to which this letter was an answer.

Mr. Rochester, however, at first testified that the

negotiations between him and Mr. George were con-

cerned with the steamer Meteor, but subsequently he

stated that in the beginning the negotiations had con-

cerned the Eureka and that he did not know that Mr.

George knew that he was later negotiating lor the

Meteor, as he had no recollection of ever having men-

tioned the name of the Meteor in lieu of the Eureka.

(Record, p. 79.) The matter, however, even as to Mr.

Rochester, is put at rest by his own letter of May 8th

to his principals wherein the Eureka is mentioned in

connection with the bonus contract. (Record, p. 82.)

It was manifestly impossible for him to have written

this letter if the Meteor and not the ?Aircka had been

the subject of the contract.

We have laid stress upon the fact that the contract
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concerned the Eureka and not the Meteor, for the rea-

son that there is not one scintilla of evidence showing

that by reason of any contingency whatsoever the

Eureka was prevented from complying with the con-

tract and beginning loading by Mav loth. On the con-

trary Mr. Rochester testified that early in May the

Eureka was chartered for the summer's business in

Nome. (Bottom of p. 78, Record.)

Furthermore, even if we take as true Mr. Roches-

ter's first statement that the Meteor was the subject of

the bonus contract, there is no sufficient evidence of any

contingency that prevented her from performing the

contract. All the evidence on this point is the testi-

mony of Mr. Rochester that on May 12th he received

a telegram from Seattle saying that the Meteor had

arrived there in a disabled condition and had been or-

dered into the dry dock and that subsequently this tele-

gram was confirmed by a letter.

Respondent's counsel at the trial objected to this evi-

dence on the grounds that the telegram and the letter

were the best evidence of their own contents and that

the evidence was in any case hearsay. (Record, pp. 15,

18 and 19.) The testimony is certainly open to both

of these objections and why it was received by the

lower Court we have never been quite able to under-

stand. We appreciate that the common law rules of evi-

dence do not apply in Admiralty in all their strictness,

but this evidence was not as to a collateral or incidental

matter or one that arose unexpectedlv at the trial. It

is the only evidence upon one of the vital i<isues of
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the case, an issue clearly and distinctly made by the

answer (par. Ill), and insisted upon by counsel.

Furthermore, it is not inferior evidence offered in

lieu of better evidence that has been lost or destroyed

or cannot be produced. There is not a particle of evi-

dence showing any excuse whatever for the libellant

not having direct evidence upon the point. It was a

part of the libellant's case. It had not transported the

lime within the time called for by the contract and if it

was to recover it had to show the happening of a con-

tingency that excused this delay. Under such circum-

stances we respectfully submit that this evidence

should never have been received and should not now

be considered. It is not only hearsay, but secondary

evidence of hearsay. It is wholly without the sanction

of an oath and the corrective of a cross-examination.

It should be wholly insufficient to establish an impor-

tant issue clearly made by the pleadings, particularly

when direct evidence could have been had and no ex-

cuse is shown for not having it and when the point is

one that is peculiarly within the knowledge of the libel-

lant. We are not without authority upon this propo-

sition, for this matter has been decided in other Admir-

alty cases and we refer to the following, which we sub-

mit as directly in point:

The Boskenna Bay, 22 Fed. 662;

The Anson M. Ban^s, 129 F'ed. 103;

The J. F. Spencer, 3 Benedict, 337;

The Vivid, 4 McLean, 203;

ff^itson v. Insuranre Co., 2 Wash. C. C. 152;

Cort V. Insurance Co., 2 ^^''ash. C. C. 37v
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The disability of the Meteor would of course have

appeared by a survey, yet in the two last mentioned

cases it is held that a survey is not evidence of what it

states, but only of the fact that a survey was made.

Here we have not even a survey.

If this testimony is rejected there is absolutely no

evidence of any sort showing any contingency prevent-

ing the libellant sending a vessel to begin loading by

May loth.

Further, even if this testimony is accepted by the

Court as far as it goes, it does not go far enough. The

contingency which would excuse the libellant's delay

must have been such that the libellant, with reasonable

diligence on its part, could not, by reason of the con-

tingency, begin loading by May loth. There is, how-

ever, no showing when the Meteor was disabled, what

caused her disability, what was the character of her

disability, how long it would reasonably take to re-

pair her, or that some vessel could not have been sent

in her place. It might well be that the Meteor was

disabled at such a time and in such a manner that the

libellant, with reasonable diligence, might have made

the necessary repairs within the prescribed time. It

might well be that she was disabled through the fault

of the libellant, which would have been no excuse what-

ever. It might well have been that the libellant could

have immediately sent another vessel within the pre-

scribed time. The full circumstances of the contin-

gency relied on should have been put in evidence so

that the Court could say with reasonable certainty that
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by reason of the contingency the libellant could not

with reasonable diligence begin loading within the

prescribed time. This was not done. In the absence

of such evidence this Court can only decree in favor

of the respondent.

QUESTION 11.

Was the bonus coxtr^act one of the moving con-

sider.ations or factors in inducing the libel-

lant to take this particular shipment or was
the shipment taken by it solely under the
independent contract with the roche har-
bor people?

We believe enough has already been stated of the

circumstances of the case to answer this question. The

bonus contract was made on May 4th and by its terms

was to expire on May loth. The libellant did not take

this as finally settling the matter of sending the vessel,

but continued to endeavor to negotiate for a coal

cargo in order that the steamer might carry a full

cargo. (Record, p. 47.) The libellant finally, on

May 13th, after the bonus contract had expired,

made the contract with the Roche Harbor Compa-

ny for the Tampico. This contract is set forth in

the letters of May 14th and May 15th, being re-

spondent's Exhibits C and D (Record, pp. 22 and

23). These letters have already been set forth,

and we call them to the particular attention of the

Court. They both specify with particularity that the

freight is to be thirty cents a barrel and no more, and

the letter of the Roche Harbor Company says "for
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which payment [30 cents a barrel] you are to give us a

full, clear and complete receipt for all freight against

said cargo, and no further or additional freight bill is

to be held against same or presented to us or consignees

of cargo/' In addition to these letters the libellant ac-

cepted payment of the freight at 30 cents a barrel and

gave receipts in full. (Respondent's Exhibits A and

B ; Record, pp. 20 and 21.)

The facts just set forth, viz. : that the libellant, upon

the making of the bonus contract did not send a steamer

with but a partial cargo, which was the very reason of

the bonus contract, but continued to negotiate for a coal

cargo until after the bonus contract had expired; that

it then entered into an arrangement to carry the lime

for 30 cents a barrel and agreed that this was all the

freight that should be charged against the cargo, or

its consignees, show conclusively that the shipment was

wholly independent of the bonus contract. The only

thing that can be advanced as indicating the contrary

is the statement of McMillin, the President of the

Roche Harbor Company, that at the last minute be-

fore the shipment the libellant informed him that it

had an arrangement with the respondent whereby the

latter was to pav a bonus of five cents a barrel. Mr.

McMillin, however, repudiated any such arrangement

as far as he was concerned, and insisted that the libel-

lant carry out its contract with him to take the lime at

30 cents a barrel and no more, and he refused to ship

the lime unless he got a clear receipt at the figure

agreed upon and stated that he was not concerned in
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any private arrangement between the libellant and the

respondent. (Record, p. 63.) The libellant then took

the lime at the rate agreed upon with McAlillin and

gave him the receipts in full that he demanded. We
submit that these facts show beyond question that the

sole and only consideration for the transportation of

the lime was the freight agreed upon between the libel-

lant and the Roche Harbor people.

The only reply that can with any degree of reason be

made is that while the consideration for the transporta-

tion of the lime was the freight agreed upon with the

Roche Harbor Company, yet one of the considerations

for the making of the contract for such freight was the

previous bonus contract with the respondent. We be-

lieve that the foregoing facts show this not to be true.

But even if it were true, the bonus contract was then a

contract, not itself for afifreightment, but for niaking a

contract of afifreightment. A contract for afifreight-

ment is a maritime contract, but a contract for mak-

ing a contract of afifreightment is not, and an action

upon it is not within the jurisdiction of this Court.

The Tribune, 3 Sumner, 144; 24 Fed. Cas. 191
;

The Pauline, i Bissel, 390; 19 Fed. Cas. i
;

Torices v. Winded Racer, 24 Fed. Cas. 62.

Respectfully submitted.

OLNEY & OLNEY,
Proctors for Respondent and Appellant.
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STATEMENT OF THE CASE.

Adopting appellant's plan, we shall in this brief desig-

nate the Cowell Lime & Cement Company, the appellant

herein, as the respondent, and the appellee herein,

Globe Navigation Company, Ltd., as the libellant.

For a long time prior to the shipment in question, re-

spondent had business dealings with the Tacoma & Roche



Harbor Lime Co. (hereinafter, for brevity, called the

Roche Harbor Co.), the former purchasing lime from the

latter; and it seems the arrangement between the par-

ties was such that if the freight exceeded thirty cents

per barrel of lime from Roche Harbor in Washington,

where the lime was manufactured, to San Francisco, the

excess had to be borne by the Roche Harbor Co, (Record,

pp. 56-7). Libellant had transported a number of ship-

ments of such lime (Record, p. 13) and in April, 1903,

through its agent in San Francisco—Mr. Rochester

—

negotiations were opened for the transportation of 15,000

barrels thereof (Record, p. 14). Libellant owned and op-

erated three steamers—the ''Eureka", the "Meteor",

and the "Tampico"—all of the same general type, speed

and carrying capacity (Record, p. 76). The carrying

capacity was considerably greater than 15,000 barrels of

lime, and, to complete the cargo for any of these vessels,

cargo in addition to such 15,000 barrels was necessary

(Record, p. 14). On about May 1st, 1903, Mr. Rochester

secured a booking of a considerable quantity of coal to

be loaded in Tacoma for the "Meteor", which steamer

was due to arrive on the Sound about the first week in

May, and he arranged with Mr. George, respondent's

manager, for the transportation of these 15.000 barrels

of lime in conjunction with the coal cargo. The previous

rate libellant had always got for the lime was thirty

cents a barrel, but, in this instance, it was agreed that

respondent should pay a bonus of five cents per barrel

to induce libellant to stop its vessel at Roche Harbor to

complete her cargo (Record, p. 14). On May 4th, these

negotiations became evidenced by writing executed by



the libellant (but not by the resix)ndent) in the fonu of

a letter addressed by the libellant to respondent (re-

spondent's exhibit "E", Record p. 27; see also appel-

lant's brief, pp. 5 and 6). Respondent was anxious to

get the lime to San Francisco (Record, p. 81), and, if

it could not entrap the Roche Harbor Co. into paying

the bonus of five cents, respondent was willing to pay it

out of its own i>ocket (Record, p. 81). The bonus was

to be, and was, kept secret from Mr. McMillan, president

of the Roche Harbor Co. (respondent's exhibit "E",

Record, p. 27) until the last moment (Record, p. 82) and

with the steamer actually at the wharf at Roche Harbor

and the lime waiting shipment (Record, p. 59), a man

of less resource than Mr. McMillan might well have

fallen into the pitfall which the respondent laid for him,

and have shipped the lime at a thirty five cents rate of

freight which would have been a charge against the lime,

and, as to five cents thereof, as we have seen, would have

been ultimately borne by the Roche Harbor Co. How-

ever, Mr. McMillan was e^iual to the occasion, and would

take no chances; he prepaid the freiglit at the rate of

thirty cents (Record, p. 70, respondent's exhibits "A",

*'B", "C", "D", Record, pp. 20, 21, 22, 23. 24) and

left it to libellant and respondent, as a matter in which

his comi)any was in nowise interested, to detennine about

the five cents bonus (see letters from Roche Harbor Co.

to respondent embodied in a stipulation introduced in

evidence, Record, pp. 62-74). When respondent found it

had been outwitted by the Roche Harbor Co. and, as an

afterthought, it sought to evade the payment of the $750

—constituting the bonus of five cents per barrel on the



shipment of 15,000 barrels—which it had contracted to

pay libellant, by setting up three technical defenses,

to wit:

1. That its bonus contract had relation only to a ship-

ment by the "Eureka".

2. That its bonus contract applied only in the event

the lime was loaded at Roche Harbor no later than the

10th of May.

3. Finally, that the prepayment of the freight by the

Roche Harbor Co. in some way superseded and rendered

nugatory its agreement to pay the five cents bonus.

The trial court held that the shipment in question was

made in pursuance of the bonus contract and in compli-

ance with its terms, and we submit that such a highly

equitable result was amply sanctioned, if not impelled,

by the evidence. The record is brief, and we respectfully

express the hope that this court may find time to read

it in its entirety.

ARGUMENT.

The only witnesses examined were examined in open

court, and were Mr. George, who at the time of the trial,

as well as at the time of the creation of the controversy,

was the manager of respondent, and Mr. Rochester, who

at the time of the trial had ceased to be the agent of libel-

lant, but who was such at the time of the dispute. To the

extent that there may be any conflict in the testimony of

these witnesses, of course this court will not disturb any

finding of the trial court—implied or expressed—based



thereon and which may, as a matter of law, have influ-

enced the decision that was reached.

Perriam v. Pac. Coast Co., 133 F. 140;

Alaska Packers' Assn. v. Domenico, 117 F. 99;

Pamihau Sugar, etc., Co. v. Palapala, 127 F. 920;

Baton Rouge, etc., Co. v. George, 128 F. 914.

As we view it, there are but three questions to be con-

sidered :

(a) What was the contract?

(b) Did the libellant perfonii the tenns thereof?

(c) Was the shipment in question made under that

contract 1

A.

WHAT WERE THE TERMS OF THE CONTRACT?

Respondent states on page 2 of its brief that:

** It appeared without contradiction that the contract

" between the libellant and the respondent required that

*

'
' barring contingencies ', the vessel was to begin loading

" between May 7th and May 10th, and that in fact the

" loading did not begin until May 15th, It further ap-

" peared that the time of loading was of the essence of

** the contract and the moving consideration to the re-

" spondent for agreeing to the bonus."

We take a very different view of the effect of the evi-

dence, and will endeavor to support our contention b}'^ a

reference to the record. In the first i)lace, as to tl'.e time

of loading being of the essence of the contract, it is said
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at page 5 of appellant's brief that the reason why it

became important for respondent to have the lime at

once, to wit, owing to a strike at its Santa Cruz works,

was explain^ed to tJie agent of the lihellant, and the Record

at pages 24, 26, 28 and 81 is cited in support thereof.

We can only beg the court to read these pages of the

Record. For our own part, we cannot find any evidence

going to support this contention of respondent. It does

appear that respondent was anxious to get the lime as

soon as possible (Record, pp. 28 and 81), but that is a

very different matter. Further, the claim of respondent

that the five cents bonus was offered so that a steamer

could be secured to take the lime without waiting for a

full cargo (appellant's brief, p. 5) is unsupported by the

evidence, or, if at all supported, has been denied by the

trial court on conflicting evidence. Possibly, it has some

support in the statement of Mr. George (Record, p. 25),

but as to the evidence at pages 47, 48 and 60 of the Rec-

ord, cited by respondent, if there be any such testimony

it is to be borne in mind it is but that of the Roche Har

bor Co. and the self-serving declaration of respondent

in the correspondence that passed between the parties

last mentioned written at a time when respondent had

failed to entrap the Roche Harbor Co. into paying, or

inducing it to pay, the five cents bonus, and when re-

spondent was accordingly scheming to evade its obliga-

tion to libellant. This question is settled by the testi-

mony of Mr. Rochester at page 14 of the Record, where

he says

:

'* The agreed price between Mr. George and myself,

'
' however, was that the rate should be thirty cents a bar-



" rel, but that Henrj^ Cowell & Company should pay a

" bonus of five cents a barrel to induce us to stoj) the

" vessel at Roche Harbor to complete her cargo."

Libellant contends that the bonus contract related to

any of its steamers, and that its obligation was merely to

have a steamer at Roche Harbor within a reasonable time

after the making of the contract—such reasonable time

being determined by the situation of the parties and

the circumstances surrounding the transaction. It was

the "Meteor" which Mr. Rochester had in mind and

about which he spoke to Mr. George (Record, p. 14)

;

from other engagements of the "Eureka" for the week

prior to the making of this bonus contract, it was 'luite

impossible that Mr. George could have engaged this ship

for that business (Record, pp. 78, 79). As the steamers

were all of the same type and speed (Record, p. 7G), it

was utterly immaterial which one should cavry the lime.

Mr. George himself testifies that it was immaterial to his

company what steamer transported the lime except in so

for as the difference in steamer might make a difference

in the time of the arrival of the lime (Record, p. 50). It

is true that Mr. George is most insistent that he thought

and talked about no other steamer than the "Eureka"

(Record, j^p. 24, 25 and 26) ; but if this matter be of the

least importance, the testimony to the contrary of Mr.

Rochester (as to the truth of which we must assume the

tnal court has found) is binding upon this court. It is

worthy of note that the letter written by Mr. Rochester to

respondent on May 4th is silent as to the name of the

vessel by wiiich the shipment was to l>e made (resj)ond-

ent's exhibit "B", Record, pp. 21-22; see also appellant's



8

brief, pp. 5 and 6), and, of course, Mr. George's writing

of the words ''Steamer Eureka", even if we believe his

statement that he did it at the time he received the letter

(Record, p. 26) can in no wise bind the libellant. We
therefore conclude on this branch of the case that the

trial court most properly and unavoidably reached the

conclusion that the bonus contract did not exclusively

apply to the "Eureka", or to any particular one of the

libellant 's ships.

Passing now to the contention of respondent that under

the terms of the bonus contract libellant was required

to commence to load the lime between May 7th and May

10th, we must examine the letter of May 4th from libel-

lant, through its agent, Mr. Rochester, to respondent.

That letter (respondent's exhibit "E", Record, pp. 27,

28) is as follows:

"GLOBE NAVIGATION COMPANY, LTD."

"San Francisco, Cal., May 4, 1903.

'

' Messrs. Henry Cowell & Co., City—
" Gentlemen:—As per our conversation with Mr.

" George on the first instant we wired our Seattle office

"as follows:

" 'Cowell will pay 5 cents per barrel bonus on lime.

" 'This must be kept secret from McMillin. Cowell re-

" 'quests immediate answer by telegram.'

'

' To this we received a reply on the 2d

:

" 'Will accept your offer, Cowell, provided this is

" 'clearly understood: Barring contingencies, loading

" 'commencing between May 7th and May 10th. Lime
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*' 'following as soon as possible after other cargo is

''loaded.'

"After consulting with your Mr. George over the long

" distance line from Santa Cruz this morning, we have

" telegraphed Seattle as follows:

" 'Cowell's manager George telephones from Santa

" 'Cruz confirming proposition as per your telegram of

" '2d. Requests you notify McMillin immediately, also

" 'requests making loading earliest date possible.'

"It is our understanding that this business is taken

" with the assurance from you that you will remove the

" lime from the wharf as fast as we can discharge it

" from the vessel working nine hours per day, we agree-

" ing on our part to make two landings for your accom-

" modation, if necessary.

" Trusting that this may bring about business to your

" thorough satisfaction, we are,

" Yours tinily,

" GLOBE NAVIGATION CO., LTD.

"By P. W. Rochester, Agent."

It is to be observed that the offer of respondent to pay

the bonus as wired by Mr. Rochester to libellant w not

made conditioiud upon cotmneticemetit of loading at

auy specified time. The telegram from lil)ellant to Mr.

Rochester accepts the offer, "provided this is clearly un-

" derstood: Barring contingencies, loading commencing

" between May 7th and May lOtli. Lime following as

" soon as possible after other cargo is loaded." Re-

spondent confirms the proposition as thus qualified by
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libellant and "also requests making loading earliest

" date possible." To us it seems quite clear tliat the

proper construction of this qualification or limitation is

that it is inserted for the benefit of the ship. The ship

proposed it. It was all important to libellant, who was

contemplating a com]30site cargo, that its vessels should

not have to await at Roche Harbor the pleasure of the

Roche Harbor Co. in placing lime on board. The im-

portant part is that the lime was to follow as soon as

the other cargo was loaded, and, for the information of

respondent, barring contingencies, the loading of the coal

would commence between May 7th and May 10th. In a

word, this so-called contract required respondent to see

to it that the Roche Harbor Co. had lime in readiness to

load at Roche Harbor at such time as the vessel would

reach there if it commenced to load coal at Tacoma be-

tween the 7th and the 10th of May. The proviso was

wholly for the benefit of the ship. The matter of loading

coal at Tacoma was one that was subject to fluctuation

in the amount of time thereby consumed. The ships of

libellant ''sometimes went to the bunkers for coal and

'' got their coal on in twenty-four hours, and sometimes

" they went and had to wait two or three days to get

'' it on" (Record, p. 76). Under such circumstances, it

is highly unlikely that libellant would practically guar-

antee performance of some act to be done by a third

party. These considerations, apart from the fact that

the proviso was libellant 's own proposition, re-enforce

the construction we contend should be given it as being

for the benefit of the libellant and not adding to its obli-

gation to have its ship at Roche Harbor other than within
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a reasonable time under all the circumstances of the

case.

Aside from all this, the general rule of law is that such

a provision is for the benefit of the ship, and not the

shipper or cliarterer.

Carver's Carriage by Sea, 3rd Ed., Sec. 150, p. 175.

The conduct and admissions of the respondent, after

the making of the bonus contract, we believe, show that

respondent gave such contract the constiniction for which

we contend, and that its subsequent technical construc-

tion thereof was an afterthought when it found that it

had been outwitted by the Roche Harbor Co., and the

latter could not be induced to stand the five cents bonus.

It is, of course, immaterial, so far as the result is con-

cerned, whether such conduct and admissions be regarded

as aiding and evidencing the construction for which we

contend or. if such construction be not upheld by the

court, whether such conduct and admissions amount to

a waiver of the requirement that loading should com-

mence between days certain.

As soon as the shipment was agreed uj)on Ix'tween

libellant and respondent, the latter, on May 6th, wrote

the Roche Harbor Co. that definite arrangements had

been closed with the "Eureka", and that **she should be-

gin loading between the 7th and 10th". and further that

respondent had to pay a thirty-five cents rate of freight

(libellant's exhibit "3", Records, pp. 37, 38). This lan-

guage certainly does not indicate that if she did not

begin loading between the 7th and the 10th that the

thirty-five cents rate would not be applicable. TVe must
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assume that the respondent stated just what was the

nature of the liability to pay this thirty-five cents and all

the terms of this bonus contract, for, as we have seen,

it was advising the Roche Harbor Co. of such terms, not

as a mere matter of information, but with a view to ulti-

mately charging the Roche Harbor Co. the additional five

cents. In an earlier letter written on May 1st, at the

time the negotiations were being had between libellant

and respondent, the latter had written the Roche Harbor

Co. that it might be necessary to pay a thirty-five cents

rate (libellant 's exhibit "2", Record, p. 37). On May

7th, in reply to this letter of the 1st, the Roche Harbor

Co. wired respondent: ''Eureka will be here today.

" Avoid discussion rate freight. That question will be

" settled here" ( libellant 's exhibit "1", Record, p. 31),

which is confirmed by letter ( libellant 's exhibit "10",

Record, p. 44).

On May 4th, and, so far as appears, before the receipt

by the Roche Harbor Co. of anything to indicate that a

thirty-five cents rate was in contemplation by respondent,

the Roche Harbor Co. wrote respondent (libellant 's ex-

hibit "9", Record, p. 42) that the "Meteor" had been

substituted for the "Eureka". Respondent was unable

to testify as to when it received this letter; but the aver-

age length of time consumed by a letter in reaching San

Francisco from Roche Harbor is three or four days (Rec-

ord, p. 49). We, therefore, must assume that on May
7th or May 8th respondent was advised of the fact that

the "Meteor" had taken the place of the "Eureka".

Now, what did respondent do on the 8th day of May?

Through Mr. George, it telephoned to Mr. Rochester re-
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questing liim to have libellaut let the Roche Harbor Co.

kuow in some diplomatic way that the rate was thirty-

five cents. This appears from a letter, offered in evi-

dence by respondent, written by Mr. Rochester to libel-

lant and dated the 8th day of May (Record, p. 82).

In the Record this letter erroneously appears to be dated

the 5th day of May (on its face an impossibility, as it

refers to a telegram sent from Roche Harbor dated May

7th). By stipulation on file, it is agreed that the date of

this letter is May 8th. It therefore appears that on May

8th, when we must assume that respondent was advised

that the "Meteor" had been substituted for the "Eu-

reka", resi)ondent considered it was bound to pay the

bonus, or, if it did not bona fide so consider it, at least

induced li}>ellant to ]3elieve that the bonus still held good

for the shipment by the "Meteor".

Again, as late as May llth^ respondent was still trying

to cast u])on the Roche Harbor Co. the burden of this five

cents bonus (libellant's exhibit "5", Record, pp. 38, 39).

Mr. George claimed that the last convei-sation he had

with Mr. Rochester with reference to the bonus, as nearly

as he could recollect, was on May 4th. In this he is evi-

dently mistaken, for, as we have seen, on May 8th it is

undisputed that he requested Mr. Rochester to have

libellant diplomatically inform Roche Harbor Co. of the

thirty-five cents rate, and at that time he knew the

"Eureka" was not coming. Further, it is uncontradicted

that as late as May 12th, when Mr. Rochester received a

telegram from libellant stating that the "Tami)ico" had

been substituted for the "Meteor", Mr. Rochester tele-

phoned to Mr. George "stating that the 'Tampico' would
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" proceed to Tacoma on the following day, the 13th, to

" begin taking on cargo which he (Mr. George) acqni-

" esced in, and which there was no objection made to,

" and at which time there was nothing new whatever in

" any way said about any change in the agreed com-

" pensation that we were to receive" (Eecord, p. 15). It

is also uncontradicted and is the testimony of Mr. George

that the shipment of lime by the "Tampico" was the

same shipment as was contemplated being made by the

"Meteor" (Eecord, p. 53).

The conduct of respondent was fairly summarized by

Mr. McMillan in a letter he addressed respondent on

June 16, 1903, when respondent was endeavoring to

fasten the bonus upon the Eoche Harbor Co., as follows

(Eecord, p. 73): "As late as May 7th we wired you:

* 'Avoid discussion rate there. That question settled

* 'here,' while the actual shipment was not made until

' May 17th. This surely gave you ample opportunity

' to have straightened out any question as to freight rate

' between you and Mr. Eochester, as we expressly in-

' formed you that we were handling that question our-

' selves".

We, therefore, contend on this branch of the case that

the construction given by libellant to the bonus contract

of May 4th must prevail, and this whether it be on the

principle that the acts of the parties to a contract made

after its execution are the best evidence of its meaning,

or whether on the principle that the acts and conduct of

respondent amounted to an express waiver of the time

limit proviso as to loading, or whether on the principle

that such acts and conduct on the part of respondent
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estop it from now claiming that the contract was some-

thing different from that which its conduct and acts evi-

denced.

B.

DID LIBELLANT PERFORM THE TERMS OF THE CONTRACT?

Having reached the conclusion that it was not a condi-

tion precedent in the fulfilment of this contract by libel-

lant that it should commence to load coal in Tacoma be-

tween May 7th and May 10th, we now inquire as to

whether the contract was substantially performed by

libellant. As a matter of fact, the vessel went to her

loading berth at Tacoma on May 13th; arrived at Roche

Harbor on the morning of the 15th, and completed her

loading of lime at Koche Harbor on the 17th, leaving

there on the 18th of May (Record, pp. 76, 77). It is in

evidence that it usually took from four to seven days for

the voyage to San Francisco. The average time was

five days (Record, p. 75). In this case, the vessel arrived

in due time (Record, p. 15).

In considering whether there was substantial perfonn-

ance of the contract by libellant, wo must bear in mind

the fact that an undertaking of this character was sub-

ject to considerable fluctuation in the i)oint of time con-

sumed, and, measured by this standard, it would seem

that the bonus contract was ])unctually and fnjly ))er-

formed bv libellant.
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C.

WAS THE SHIP3IEXT IN QUESTTOX 3IADE UNDER THE BONUS

CONTRACT?

Finally, resiDondent claims that the shipment was not

made under the bonus contract, but that it was made

under a new arrangement whereby the freight at the

rate of thirty cents was prepaid (respondent's exhibits

''A", ''B", "C" and "D", Record pp. 20-24). Ap-

pellant in its brief at pages 3 and 4 takes exception to

the opinion of the court wherein it held that these doc-

uments were not intended by the parties thereto to cancel

the prior bonus agreement made between the libellant

and respondent. It is said in criticism by counsel that

^' it would be manifestly absurd that a contract between

'* the libellant and the respondent could be cancelled

" by an agreement between the libellant and a third

*' person". We fail to see any absurdity in this. We
all know that a contract may be made for the benefit

of a third person, and, if that third person chooses to

avail itself of the rights accruing thereunder, it may

be enforced by such third person against the obligor.

It would have been perfectly competent for respond-

ent and the Roche Harbor Co. to have contracted that

libellant should waive its right to exact the bonus of

respondent. The court finds that the transaction evi-

denced by the documents above referred to did not

accomplish this result, and we most respectfully sub-

mit that the trial court could have reached no other

conclusion on the evidence that was before it. The

position of the Roche Harbor Co. in relation to the
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bonus contract is made clear beyond question in the

letters written by it to the respondent and contained

in the stipulation oHered in evidence (Record, pp. 61-

74). And we think that such evidence has more than

a merely negative effect when viewed in the light of

the relation existing between the Roche Harbor Co. and

respondent. That relation, as gleaned from the entire

record, shows that in a measure each was the agent

of the other in bringing about the shipment of lime in

question, and libellant was directed by respondent to

notify the Roche Harbor Co. of the fact that a thirty

cents rate of freight and an additional five cents bonus

had been agreed upon. And it so notified the Roche

Harbor Co. (Record, p. 63). It seems to us, there-

fore, whatever may have been the original limitations

as to loading date and steamer, libellant made the

Roche Harbor Co. its agent with regard to this ship-

ment of lime, and that notice to it by libellant that it

would not take the lime unless the bonus rate of five

cents was paid was notice thereof to respondent. In

layman's language, the legal obligation which resulted

from the giving of such notice to the Roche Harbor Co.

is well stated in a letter of remonstrance to the company

last named by respondent, written after the controversy

had arisen. It is there said (Record, p. 59)

:

" Under the circumstances you could see that there

" was going to })e an argument, and we feel the least

'* you could have done was to have wired us, and not

" to have agreed that they should collect the additional

" five cents here if possible."
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So, we contend under all the eircnmstances in the

case, having in mind the relation of all the parties to

each other, that the notification to the Roche Harbor

Co. by libellant that the latter would not ship the lime

unless the bonus were paid, and the conduct of the

Roche Harbor Co. with reference to such notification,

amounted to more than merely leaving the bonus con-

tract where it stood, and, were it necessarj^ for this

case, we would assert without fear of contradiction that

even were the bonus contract limited as respondent

claims in regard to loading date and steamer that, nev-

ertheless, the notification by libellant to the Roche Har-

bor Co. was notice to the respondent, and that ship-

ment made by the Roche Harbor Co. was made under

such bonus contract and on behalf of respondent.

Apart from the foregoing, and, for the moment, as-

suming that the respondent is correct in its contention

that it was a condition precedent to the creation of

any liability on its part to pay the five cents bonus,

that the loading should commence between May 7th

and May 10th, barring contingencies, and further as-

suming for the sake of argument that the burden of

proof was upon the libellant in the trial court to show

that the contingencies existed which prevented the com-

mencement of loading within the dates specified, never-

theless, as respondent is forced to admit, it is a fact

that such contingency did exist. But respondent says

that this is only established by hearsay testimony (ap-

pellant's brief, pp. 16, 17). and asserts that the case

is not one which, under the more liberal methods

prevailing in admiralty courts, would warrant the ad-
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mission of such hearsay. The construction by libellant

of this bonus contract always has been that the pro-

v^iso as to loading was for its benefit and, such being

the ease, and the fact that the contingency which is

relied on was one which happened beyond the jurisdic-

tion of the court, would probably amply sanction the

admission of such hearsay under the more liberal doc-

trine of the admiralty couiis. However, there is other

testimony, not referred to by respondent in its brief,

showing that this contingency existed. On May 7th,

the Roche Harbor Co. wrote respondent in reference

to the "Meteor" (libellant's exhibit *aO", Record, p.

44) as follows:

"It is possible she may be delayed a little as she

" was to undergo inspection the first of the week which
'

' necessitates them hauling her out of the shipyard and,

" as you know, this sometimes means delay that can-

" not be anticipated."

It would not be fair if we did not observe that coun-

sel objected to anything in these letters transpiring at

Seattle as being considered evidence of matters there

occurring, of which they were merely hearsay (Record,

p. 41). But, in view of the fact that this statement is

found in a series of letters passing between respond-

ent and the Roche Harbor Co. relating to the shipment

of lime in question, and before the controversy arose,

and further by reason of the relation of agency exist-

ing between the parties, we believe the statement is

l>roperly admissible.
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And certainly the trial court did not err in admitting

any of this testimony.

Minnesota etc. Co. v. Lehigh etc. Co. (C. C. A.)

129 F. 22.

The only other point made by respondent is that the

right of action, if any, of libellant arises by reason of

the breach of contract for making a contract of affreight-

ment, and not the breach of a contract of affreightment.

We cannot in this respect understand the position of

respondent. The only question is, was the lime shipped

under the bonus contract; if so, it is clear that libel-

lant 's right of action lies in admiralty to recover dam-

ages for breach of such contract of affreightment.

Respectfully submitted,

Charles Page^

Samuel Knight,

W. S. Burnett,

Proctors for Libellant and Appellee.
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I.

THE ASSIGNMENT OF EHHOKS IS A NFX RSSAHV PAKT <)!' THE

RECOHI) ON APPEAL.

The Rules in Admiralty of tlie Ignited States Circuit

Court of Api^eals for tlio Xintli Circuil adopted .May

21, 190(), removes this question beyond tlw realm of un-

certainty.
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See Rule 4, Sec. 1, Subdv. 8 (of the Edition contain-

ing amendments up to June 3U, 1904), which provides

that the assignment of errors shall constitute a part of

the apostles on appeal.

Prior to the adoption of these rules for admiralty

appeals, there may have been some question as to whether

Rule 11 of the General Rules of the United States Cir-

cuit Court of Appeals for the Ninth Circuit applied to

this class of appeals. Rule 11 prescribes what the as-

signment of errors must contain. But, since May, 1900,

it is clear that the assignment of errors must constitute

part of the apostles on appeal, and the character of the

assignment of errors is regulated by General Rule 11.

See Note to Rule 1 of Rules in Admiralty of the edi-

tion of the Rules above referred to, from which it

appears that said Rule 1 so far modifies Rule 11 of the

General Rules that a petition for an appeal and the

allowance thereof is not reiiuived in an admiralty case,

nor is the assignment of errors required to be filed with

the notice of appeals; but that the assignment of errors

must be sent up to the ap])ellate court with the apostles,

as required in Rule 4 of the Admiralty Rules.

The learned author or editor of Benedict's Admiralty

Practice (3rd Ed.), at Sec. ()26 et seq., discusses the inap-

propriateness of the assignment of errors and of Rule

11, generally, to admiralty appeals. The in-eface to

this edition is dated January, 1894; but we take it the

text must have been written sometime earlier, for the

fact is that the Second Circuit, by special amendment

adopted Oct. 5, 1892, changed its Rule 4, as to admiralty

appeals, so as to provide in terms that the assignment
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of errors should coustitute a part of the apostles on

appeal (90 F. LXVlll). !So, at the time of the writing

of the jjreface to this 3rd edition of this work on

admiralty practice, the discussion at Sec. (520 et seq.

thereof was of a purely academic character.

The adoption of this amendment to Admiralty Kule

4 hy the Second Circuit put the ai)plicahility of Kule 11

of the General Kules of said Circuit, which is similar

to that prevailing in the Ninth Circuit (see 90 P.

CXLVI), beyond question.

And the Seventh Circuit, we assume, in the absence

of any specific admiralty rules (see 90 F. CXI-CXXII),

has followed the Second Circuit, so tliat, as it expresses

it, the practice in the Seventh Circuit may ''conform

to that Circuit which has most to do with the admiralty".

Chicago Ins. Co. v. Morton Trans jy. Co., 108 F.

271-273.

In the P'ifth Circuit, the necessity of a si)ecific assign-

ment of errors seems to have been taken as a matter

of course.

The Natchez, 78 F. 183.

IT.

FHHOiis nF.iJFn ri'ON >nsT hi: sririik ai.i.v \ssi<;m:i>.

The assignment of eirors in the case at bar is merely

that the court erred in making the decree it did make,

and that it erred in not making the decre,' it did not

make (Record, p. SH)- The opinion of the court is set



forth at page 84, and the decree at page 86 of the

Kecord.

The assignment of errors in the case at bar fails to

meet any standard known to the law, much less any of

the requirements of Rule 11.

The Natchez, 78 F. 183 (supra);

Doe V. Waterloo M. Co. (9th Ct.), 70 F. 455, 461;

Llo^d V. Chapman (9th Ct.), 93 F. 599;

Savings etc. Soc. v. Davidson (9th Ct.), 97 F.

696;

McFarlane v. Golling, 76 F. 23.

In view of the adoption by this Honorable Court in

1900 of special rules governing admiralty appeals, par-

ticularly in view of Rule 4 of Sec. 1, Subdv. 8 thereof,

it seems hardly necessary to answer the academic objec-

tions of the writer in Benedict's Admiralty, above re-

ferred to, or the suggestion of counsel that his assign-

ment of errors is as full and specific as, in the nature

of the case, it can be. This Honorable Court, when it

required, by the adoption of a set of rules, that an as-

signment of errors be filed and made a part of the

apostles on appeal, certainly did not intend to impose

upon proctors, litigants and clerks of courts an idle act

which would involve the expenditure of time and make

more expensive and needlessly encumber the record.

'* The purpose of the rule is two-fold—to advise

the adversary as to what he is to defend and to

aid the appellate court in reviewing the case."

Lloyd V. Chapman, supra.
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Dufour V. Lang, 54 F. 913,

where it was held that Rule 11 of the Fifth Circuit

(similar to ours) applied to ai)i)eals iu equitj' as well

as in admiralty.

We shall briefly illnsti'ato in wiiat way both ap^iellee

and this court might well have been aided, had appel-

lant followed the rules so clearly prescribed. In the case

at bar, respondent contended that the bonus contract

required libellant to begin loading between certain speci-

fied dates, and to send the lime cargo by the ''Eureka";

further, that the shipment was made niidei' a wholly dis-

tinct and independent contract between libellant and

the Roche Harbor Co. These were the issues joined

(ai)pellant's brief, p. 2). This court will at once per-

ceive that there were several questions before the trial

court, all of which were the possible subject of review

in the appellate court.

1. What were the terms of the contract (a) Was

it applicable only to the "Eureka"? (b) Was load-

ing to be commenced by a certain date, barring contin-

gencies ? (c) If so, was that clause for the benefit of the

libellant or a condition ])recedent to be performed by

libellant? (d) And if such a condition i)recedent,

was it in fact performed,, or were there contingencies

which excused its ])orformance?

2. Was the contract executed, whatever were its tenns,

in other words, was the shipment in fact made under

such contract?
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The decree of the court from which the appeal is taken

is silent as to which theory it followed in finding for

the libellant. As a matter of fact, the opinion of the

trial court finds the contract was that as stated in the

libel, and finds against the special defense of respond-

ent to the effect that the shipment was made under a

wholly separate and distinct contract. If error be as-

signed on the opinion—and we do not understand that

such would be proper practice—it is clear that respond-

ent would be in a i30sition to assign as error the find-

ing of the court that the contract was not limited, as

respondent claims, and also that the court erred in

failing to find that shipment made was made under a

separate and distinct contract. Respondent might have

been content to rely on one or other of these alleged

errors, and it would be for respondent to set forth in its

assignment of errors each of these alleged errors as

such, if it intended to rely on each in the appellate

court. But. if the opinion be not looked to in the mat-

ter of the assignment of errors, and the decree merely

consist of the conclusion of the court, as to the relief

to which the parties are entitled, then, we must assume

that the trial court found in favor of libellant and

against respondent as to any and all facts and conclu-

sions of law that would support the decision that it

reached. Appellant—and appellant only—knows what

alleged error of the trial court it intends to rely upon.

If, for example, it particularly relied on the insuffi-

ciency of the evidence to justify the decision of the court

that contingencies happened which excused the libellant

in the performance of the condition precedent in rela-



tion to the time of loading, tlien it would seem to have

been moat appropriate to have assigned sucli insuffi-

ciency as error.

The fact that the admiralty practice permits the sup-

plying of testimony in the appellate court, if it be

thought that on a given jjoint the testimony in the trial

court is insufficient, furnishes a further reason why

the appellant should be compelled at the time the ap-

peal is perfected to point out specifically the particulars

in which he claims the decision of the trial court is not

supported by the evidence.

We most respectfully submit that if such an assign-

ment of errors as is found in this case be deemed suffi-

cient, then better far that the rules be amended so as

not to require any assigmnent of errors in admiralty

api)eals.

We have the less reluctance in urging this court to

confinn the decision rendered by the trial court on the

gi'ound that there is no such assignment of errors as

])laces before this couii; anything to be reviewed, inas-

much as the whole attitude of the resj)ondent in the

trial court, as well as in the a])pellate court, has been a

technical one—technical in its construction of the bonus

contract, technical in its construction of the acts wliich

libellant claims constituted a perfonnance of such con-

tract, and technical in its attitude in the appellate court

in resisting the hearing of the very matters we are now

arguing, and in insisting that certain evidence in the

trial court was hearsay and could not be considered

for any purpose; and, in view of the fact that as at
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as early a date as May, 1900, this court, by its rules then

regularly adopted and promulgated, placed once and for

all beyond question the necessity of, and requirements

as to the sufficiency of, the assignment or errors, we

fail to find any reason which can with ijropriety be urged

by appellant looking to the suspension of such rules in

the case at bar. We therefore pray that the judgment

be affirmed.

Respectfully submitted,

Charles Page,

Samuel Knight,

W. S. Burnett,

Proctors for Libellant and Appellee.
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the District of Alaska, Second Division.
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sors in interest of plaintiffs at an expense of upwards of

120,000 built and constructed from said springs to the

city of Nome a pipe-line more than ten inches in diame-

ter and more than four miles long for conducting said

water to said town or city of Nome, the plaintiffs and

their grantors and predecessors in interest have since

:the year 1900 furnished to said town or city of Nome

and its inhabitants, through said pipe line and from

said springs pure spring water for domestic, culinary

land other purposes useful. That said water so fur-

nished by plaintiffs is and was at all said times the only

9V'ater supply of said city of Nome and its inhabitants.

Tihat said Moonlight Springs are situated at the foot

of Anvil Mountain, and the locality of said springs are

and have been since the year 1900 well known to the

defendants and all other persons from the construction

thereto of plaintiffs' pipe-line; that plaintiffs, their

grantors and predecessors in interest, are the original

and prior and only appropriators of the waters of said

springs and ever since the year 1900 have diverted ancl

appropriated the waters thereof to the uses and pur-

poses aforesaid.

5.

That said Moonlight Springs are formed by water is-

suing from the earth at the southern base of Anvil

Mountain and flow from well-defined subterranean chan-

nels and sources forming a creek or watercourse known

as Moonlight Creek. That the plaintiffs and their grant-

ors and predecessors in interest have since the year 1900

diverted and appropriated the waters of said Moonlight
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Spriiij>s by bnildiuj; an artificial dam at the lirad of said

Moonlight Creek immediately below wliere the waters

of said springs naturally collect and loini the chaniMd

of said Moonlight Ci*eek, and by there diverting said

water into said pipe-line and conveying the same td said

town or city of Nome. That said water so Tiivertt'd and

appropriated by plaintiffs and their grantors and jnc

decessors in interest is now being actually com^'ycd

from said Moonlight Springs and Moonlight Creek

through said pipe-line of plaintiffs to said town or city

of Nome, and there used by the said town or city of

Nome, and its inhabitants for domestic and culinary

purposes. That by the sale of said water so ai>proi)ri-

ated and diverted by plaintiffs to the said town or city

and its inhabitants the said plaintiffs derive a revenue

and profit of over four thousand dollars yearly.

6.

That the amount of water so appropriated and di-

verted by the plaintiffs and tln'ir granlors and prede-

cessors in interest from said Moonlight Springs and

Moonlight Ci*eek exceeds 400 cubic feet per minute and

the diversion and appropriation thereof by plaintiffs in

manner and for the uses aforesaid has been sinie llie

year 1900 uninterrupted and continuous so far as die

climatic conditions will permit.

7.

That the plaintiffs arc now the owners of said i>iiM'-

line and said springs and the waters thereof, and they

and their grantors and predecessors in interest are the
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original and prior and only locators and appropriators

thereof; that the ownership of said plaintiffs in and to

said waters extends to all the waters of said Moonlight

Springs and Moonlight Ctreek to the full capacity of

their said pipe-line, and the appropriation and diversion

of the same was originally made and ever since has been

made with the knowledge and permission of the owners

of the ground upon which said springs are situated; that

at all times during the year 1900 the lands and premises

upon which said springs are situated were owned and

possessed by one Robert Lyng as an unpatented placer

mining claim, and the said Robert Lyng did then and

there consent to the diversion and appropriation by

plaintiffs and their grantors and predecessors in inter-

est of the waters of the said Moonlight Springs and

Moonlight Creek in the manner and form and to the ex-

tent and for the uses and purposes hereinbefore alleged,

and did by his certain deed and conveyance in writing

convey to plaintiffs' grantors and predecessors in inter-

est all the waters of said Moonlight Springs and Moon-

light Greek and the right to divert and appropriate the

same and to build on his said placer claim all necessary

dams and to maintain thereon said pipe-line and all

other necessary works or structures to divert and ap-

propriate said waters for the uses and purposes afore-

said. That said dam of plaintiffs is actually constructed

on said placer mining claim, and the said waters of said

Moonlight Springs and Moonlight Creek are and were

at all times actually diverted and appropriated by plain-

tiffs and their grantors and predecessors in interest



Genrfje Doverspilr <t al. 7

wholly within the boundaries of said plarer ininiii^r

claim.

8.

That the defendants and their aj;ents, servants and

employees have been for several days last past and now

are actually engaj^ed in mininp^ and sluicing large quan-

tities of dirt and gravel near to said ^[oonlight Springs

and upon ground adjacent and higher in elevation, and

have during said time and are now discharging and

causing to flow upon and into said Moonlight Springs

and Moonlight Creek above plaintiffs' said dam large

quantities of mud, dirt, tailings, and impure and muddy

water and debris, and have thereby rendered the waters

of said springs and said creek muddy, impure and en-

tirely unfit for domestic or culinary purposes. That

said wrongful acts of defendants have continued up to

the present date, and the defendants refuse to desist

therefrom and have threatened to and will unless re-

strained and enjoined therefrom continue the commis-

sion of said wrongful acts aforesaid. That the waters

of said Moonlight Springs and Moonlight (Ycck at the

point where the same are diverted by plaintilTs as here-

inbefore alleged are by tlie aforesaid wrongful acts of

defendants rendered so mu<ldy and iiniuiic as to be en-

tirely unfit for domestic use and the use of the same for

domestic purposes is and will be dangerous t(^ the health

of all persons using or drinking the same.

9.

That the water from said Moonlight Spring and said

Moonlight Creek is in its natural state pure and dear
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and peculiarly adapted for domestic and culinary pur-

poses, and its use therefore is an absolute necessity for

said city of Nome and its inhabitants. That said city

and its inhabitants have no other supply whatever of

water fit for domestic or culinary purposes, and the stop-

page or pollution of the said supply of water from said

Moonlight Springs and Moonlight Creek is dangerous to

the health of the inhabitants of said town or city and

causes irreparable injury, damage and inconvenience to

said city and its inhabitants.

10.

That the said wrongful acts of the defendants will, if

continued, force the plaintiffs to discontinue the diver-

sion and appropriation of said water through said pipe-

line to s:iid town or city of Xome and to discontinue sup-

plying said water to said town or city and its inhabi-

tants, and plaintiff will thereby be damaged in excess of

the sum of |10,000. That plaintiffs have by the said

wrongful acts of said defendants, already been damaged

in excess of the sum of one thousand dollars.

11.

That the wrongful acts of said defendants hereinbe-

fore alleged are and will continue to be a public nuisance

and a private nuisance.

12.

That plaintiffs have for the prevention of said con-

tinued w^rongful acts of defendants no adequate or any

remedy at law and are in the premises entirely remedi-
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less except by an injunction to issuo ont of iliis Hi. nor

able Court.

Wherefore, the phiintiffs pray tlint an injnnction Issuo

herein restraining}: an<l onjoitiinM tlic defendants mid

their agents, servants .and employees from disrhar^iin^'

or causinji: to flow upon or into ^foonlifjht Sprin;is .>r

Moonlight Oi'eek above tlie iiiiitonnding dam <»f plain-

tiffs any mud, dirt, tailings, impure or mnddy water or

debris, and' enjoining and restraining the defendants,

their agents, servants, and employees from in any man

ner muddying or ])olluting the waters of said .Mo(»nliglit

Springs or Moonlight Creek above the said dam of jjlain-

tiffs, and that upon the final heaiing said injunction be

made permanent. Plaintiffs also pray for all other re-

lief to which they may be in equity entith'd including

costs.

IRA 1). oirmx.

Attorney for IMaintiffs.

United States of America,
^
> ss.

District of Alaska. J

Ira D. Orton, being first <luly sworn, deposes and says:

That he is the attorney in fact for tho above named

plaintiffs; tiiat lie makes this verification on behalf of

plaintiffs for the reason that plaintiffs are not within

the District of Alaska; that he has read th.' f..regoing

complaint, knows the contents thereof, and the same in

true as he verily believes.

IRA 1>. OHTON.
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Subscribed and sworn to before me this 18th day of

May, 1903.

[Notarial Seal] JAS. W. BELL,
Notary Public in and for the District of Alaska, at

Nome.

[Endorsed] : 921. United States District Court, Dis-

trict of Alaska, Second Division. Jafet Lindeberg et al.,

plaintiffs, ts. George Doverspike et al., defendants.

Complaint. Filed in the office of the Clerk of the U. S.

Dist. Court, Alaska, Second Division, at Nome, Alaska,

May 18, 1903. Geo. V. Borchsenius, Clerk. By H. A.

Haagensen, Deputy Clerk. Ira D. Orton, Atty. for Pltff.

Iti the United imitates District Court for the District of Alaska,

Second Division.

JAFET LINDEBERG, ERICK O.

LINDBLOM and JOHN BRYNTE-
SON, Copartners Doing Business Un-

der the Firm Name and Style of THE
MOONLIGHT SPRINGS WATER
COMPANY,

Plaintiffs, \

vs.
I

GEORGE DOVERSPIKE, GEORGE \

CRAWFORD, FRED WILLIAMS,
JOHN DOE, RICHARD ROE and

PETER COE,
Defendants./

Answer.

Oome now the defendants Frank Doverspike, whose

name appears in plaintiffs' complaint as George Dover-
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spike, C. T. Howard sued under a fictitious name, George

Crawford and Fred Williams, defendants in the above-

entitled action, and for answer and defense to plaintiffs'

complaint admit, deny and allege as follows:

I.

A'dmit paragraphs 1, 2, and 3 of plaintiffs' complaint.

II.

Answering paragraph 4 the defendants deny that the

grantors or predecessors in interest of the plaintiffs in

the years 1899 and 1900 located or appropriated or di-

verted for domestic or culinary or other uses the waters

of certain springs of pure water known as Moonlight

Springs, situated about four miles northwest of the

town or city of Nome, except as hereinafter alleged in

defendants' affirmative answer. And deny that during

the year 1900 the grantors or predecessors in interest of

the plaintiffs, at an expense of upwards of |20,000.00,

built or constructed from said springs to the city of

Nome a pipe-line more than ten inches in diameter and

more than four miles long for conducting said water to

said town or city of Nome, and deny that plaintiffs or

their grantors or predecessors in interest have since the

year 1900 furnished to said town or city of Nome or its

inhabitants through said pipe-line or otherwise or from

said springs, pure spring water for domestic or culinary

or other purposes useful, save and except as set forth

in defendants' further and separate answer. Deny that

said water so furnished by plaintiffs is or was at all the

said times the only water supply of said city of Nome or
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its inhabitants. Admit that said Moonlight Springs

are situated at the foot of Anvil Mountain, but deny

that the locality of said springs are or have been since

the year 1900 well known to the defendants or all other

persons from the construction thereto of plaintiffs' pipe-

line, and defendants deny that plaintiffs' said pipe-line

is built or constructed to said springs or any of them;

that as to whether or not the plaintiffs or their grantors

or predecessors in interest are the original or prior or

only appropriators of the waters of said springs or ever

since the year 1900 have diverted or appropriated the

waters thereof to the uses or purposes aforesaid, defend-

ants have not sufficient knowledge or information to

form a belief, and therefore deny the same.

III.

Answering paragraph 5 of plaintiffs' complaint de-

fendants allege: That as to whether or not said Moon-

light Springs are formed by water issuing from the

earth at the southern base of Anvil Mountain and flow

from well-defined subterranean channels or sources

forming a creek or watercourse known as Moonlight

Creek, defendants have not sufficient knowledge or in-

formation to form a belief, and therefore deny the same.

Deny that the plaintiffs or their grantors or predeces-

sors in interest have since the year 1900 diverted or ap-

propriated the waters of said Moonlight Creek or Moon-

light Springs by building an artificial dam at the head

of said Moonlight Creek immediately below where the

waters of said springs naturally collect or form the

channel of said Moonlight Creek, or by there diverting
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said water into said pipe-line or conveying the same to

said town or city of Nome, except as alleged in defend-

ants' further and separate answer and defense. Deny

that said water so diverted or appropriated by the

plaintiJBfs or their grantors or predecessors in interest

is now being actually' conveyed from said Moonlight

Springs or Moonlight Creek through said pipe-

line of the plaintiffs to said town or city of Nome, or

there used by the said town or city of Nome or its

inhabitants for domestic or culinary purposes, ex-

cept as alleged in defendants' further and sepa-

rate defense. That as to whether or not by the sale of

said or any water so appropriated or diverted by plain-

tiffs to the said town or city or its inhabitants the said

plaintiffs derive a revenue or profit of over four thou-

sand dollars yearly, defendants have not sufficient

knowledge or information to form a belief and therefore

deny the same.

IV.

That as to the matters alleged in paragraphs 6 and

7 of plaintiffs' complaint defendants have not sufficient

knowledge or information to form a belief, and therefore

deny the same.

y.

Answering paragraph 8 of plaintiffs' complaint de-

fendants admit that the defendants and their agents,

servants and employees were for several days prior to

the filing of plaintiffs' complaint sluicing large quanti-

ties of dirt and gravel near to said Moonlight Springs

and upon ground adjacent and higher in elevation, but
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deny that during said time defendants were or are noT^

or at any time were discharging or causing to flow upoi

or into said Moonlight Springs or Moonlight Creek abov(

plaintiffs said dam, large quantities of mud or dirt oi

tailings, or impure or muddy water or debris, or hav(

thereby rendered the waters of said creek muddy o:

impure or entirely unfit for domestic or culinary pur

poses. Deny that said alleged wrongful or other acti

of the defendants have continued up to the present time

or that the defendants refuse to desist therefrom oi

have threatened to, or will unless restrained or enjoine(

therefrom, continue the commission of said allegec

wrongful acts aforesaid, save and except as set forth ii

defendants' further and separate defense. Deny tha

the waters of Moonlight Springs or Moonlight Creek a

the point where the same are diverted by the plaintiffi

as hereinbefore alleged are by the aforesaid allegec

wrongful acts of defendants rendered so muddy or im

pure as to be entirely unfit for domestic use or the us<

of the same for domestic purposes is or will be danger

ous to the health of all or any persons using or drinkinj

the same and defendants deny that any of their act

in mining, washing and sluicing upon the ground nea

and adjacent to Moonlight Creek, and Moonligh

Springs, has been or is wrongful.

VI.

Answering paragraph 9 of plaintiffs' complaint de

fendants admit that the water from Moonlight Spring

and Moonlight Creek is in its natural state pure an(
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clear, and peculiarly adapted for domestic and culinary

puri^oses, but deny that its use therefore is an absolute

necessity for said city of Nome or its inhabitants. Deny

that the city of Nome and its inhabitants have no other

supply whatever of water fit for domestic or culinary

purposes, or that the stoppage or pollution of the said

supply of water from said IMoonlight Springs or Moon-

light Creek is dangerous to the health of the inhabitants

of said town or city of Nome or causes irreparable in-

jury or damage or inconvenience to said city or its in-

habitants.

VII.

Defendants deny paragraph 10 of plaintiifs' comphiiut

and; each and every portion, part and allegation thereof.

VIII.

Defendants deny paragraphs 11 and 12 of plaintiffs'

complaint and each and every part and portion thereof.

And for a further and separate affirmative defense to

plaintiffs' complaint defendants allege:

I.

That the Grant Placer Alining Claim, upcm whicli the

defendants were mining and sluicing at the date ..f the

filing of the complaint in tl'is action, was located as a

placer mining claim on the Oth ihxy <.f J:nniary, 1899, by

one Grant, and the same has been ever since said

date a valid and subsisting location of the gi-ound con-

tained within the exterior boundaries thereof. Tliat

the boundaries of said claim were at said date marke<i

upon the surface of the ground by permanent stakes and
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monuments, and have ever since said time been s

marked, so that they could and can be readily traced.

II.

That the defendants' lessors and their grantors an

predecessors in interest are now and have been eve

since said 9th day of January, 1899, the owners of sai<

Grant Placer Mining Claim.

III.

That the said Grant Placer Mining Claim adjoins th(

Moonlight Placer Mining Claim, upon which the sai(

Moonlight Springs are situated and is upon gTounc

higher in elevation than the said Moonlight Claim or th(

said springs.

IV.

That location of the Grant Placer Mining Claim, undei

which the defendants claim the right to work, mine and

operate the same, was located long prior to any appro-

priation of the waters of Moonlight Springs or Moon-

light Creek for the purposes set forth in plaintiffs' com-

plaint, either by the plaintiffs or their grantors and pre-

decessors in interest.

V.

That the plaintiffs, during the year 1900, constructed

their said pipe-line from the town or city of Nome to a

point about 300 feet below the said Moonlight Springs,

and at said latter point constructed a mud dam about

300 feet long in a low, flat, marshy place; and that said

dam, so constructed, operated and maintained by plain-

tiffs, receives the waters from Moonlight Springs, Moon-
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light Creek, and also all the surface water froiu the

Grant Placer Mining Claim above described ainl ;',11 of

the surface and seepage water fioni a large scope of

ground around the southerly slope of Anvil Mountain,

and all of said surface water flows down the natural

watershed of Anvil Mountain into plaintiffs' said dam,

and commingles with and pollutes and contaminates the

waters of Moonlight Springs and Moonlight Creek.

VI.

That the plaintiffs can, by extending their said pipe-

line for a distance of about 200 feet, secure an ample

supply of good, pure spring water, uncontaminated by

any surface water, sufficient to fill their said pipe-line,

and to supply the inhabitants and City of Nome, and

for all other purposes for which tlie plaintifir; have ap-

l)ropriated said water. And that the plaintiffs can, by

digging v.'ing ditches on each side of tlieii* receiving res-

ervoir, as it is now constinicted, operated and main-

tained, prevent the waters from the Grant Placer Min-

ing Claim and the other surface water from the water-

shed of Anvil Mountain from flowing into their said dam

and contaminating and polluting the waters of Moon-

light Springs, and that said pipe-line can be so extended,

or said wing ditches so constructed as aforesaid at an

expense not exceeding f300.00.

VII.

That the mining claim upon wliich tlie defendants

were working and sluicing at the date of the filing of

plaintiffs' complaint is so situated on ground higher in
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elevation tlian the said dam of plaintiffs, that it is im-

possible for them to work and mine said ground or to

wash out the gold contained in the dump therein, with-

out permitting the muddy water, after using the same,

to flow down its natural course into the dam of the

plaintiffs, thereby mingling with the waters in said dam

and discoloring the same. That the plaintiffs can, as

set forth in paragraph 6 of defendants' further and sep-

arate defense, prevent the said water, discolored by de-

fendants' use of the same, from flowing into the dam of

the plaintiffs or interfering with their water right or

their appropriation of the waters of Moonlight Springs

or Moonlight Creek. That said water used by the de-

fendants was and is surface water, craised from the

melting of snow on the slope of Anvil Mountain, and

that the same is not fit for domestic or culinary pur-

poses, whether used by the defendants for mining pur-

poses or not.

VIII.

That the defendants were, at the time they were re-

strained and enjoined by virtue of the preliminary re-

straining order in this action working and sluicing out

their dump of pay dirt and gravel on said Grant Placer

Mining Claim, in the usual and ordinary methods of min-

ing.

IX.

That defendants' right to work said mining claim by

virtue of the location and appropriation of the same by

the lessors under whom they claim, and their grantors

and predecessors in interest is long prior in time and
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right to any appropriation of the waters of Moonlight

Springs or ^Moonlight Creek by the plaintiffs or their

grantors and predecessors in interest, and by reason

thereof, and by reason of the manner in which the d;i)ii

or receiving reservoir has been conducted, operated and

maintained by the plaintiffs, plaintiffs are estopped from

claiming or asserting that they have been or are dam-

aged or injured by the working and operating of said

mining claim by the defendants.

Wherefore, defendants pray that they may go hence

dismissed with their costs and disbursements.

PACKWOOD & GIUAIM,

Defendants' Attorneys.

United States of America, ^

Lss.

District of Alaska.
J

I, O. T. Howard, being first duly sworn, depose and

say: I am one of the defendants in the above-entitled ac-

tion; that I know the contents of the foregoing answer,

and the same is true as I verily believe.

C. T. HOWAKD.

Subscribed and sworn to before me this 18th day of

June, 1903.

[Notarial Seal] E. GKIMM,

Notary Public Dist. of Alaska.
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United States of America, "^

> ss.

District of Alaska. J

Due and legal service of the within answer is hereby

acknowledged this 19th day of June, 1903.

IRA D. ORTON.

By JAS. W. BELL.

Attorney for Plaintiffs.

[Endorsed] : No. 921. In the U. S. District Court for

the District of Alaska, Second Division. Jafet Linde-

berg et al.. Plaintiffs, vs. George Doverspike et al., de-

fendants. Answer. Filed in the office of the Clerk of

the U. S. Dist. Court, Alaska, Second Division, at Nome,

Alaska, June 19, 1903. Geo. V. Borchsenlus, Clerk. By

H. A. Haagensen, Deputy Clerk. Packwood and Grimm,

Defendants' Attys.

In tlw United States District Court for the District of Alaska,

Second Division.

JAFET LINDEBERG et al..

Plaintiffs,

vs.

GEORGE DOVERSPIKE et al., \

Defendants. '

Reply.

Come now the plaintiffs in the above-entitled action

and for reply to the further separate and affirmative

defense to plaintiffs' complaint set forth in defendants'

answer allege and deny as follows:
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I.

Deny that they, or any of them, have any knowledj^e

or information sufficient to form a belief as to the alle-

gations of paraj^raphs I and II of said separate and af-

firmative defense, and therefore deny each and every

allegation of each of said paragraphs.

II.

And upon like ground plaintiffs deny all the allega-

tions of paragraph III of said separate and affirmative

defense, except the allegation tliat the alleged Grant

Placer Mining Claim is upon ground higher in elevation

than said Moonlight Springs.

III.

Deny all the allegations of paragraph IV of said sepa-

rate and affirmative defense.

IV.

Answering paragraphs V and VI of said separate an-

swer and defense, the said plaintiffs deny that thcii- said

pipe-line is constructed only to a point about three hun-

dred feet below said Moonlight Springs, bnt on th(« con-

trary allege that said dam is constructed immediatel.v

below tlie ])oint wheie said Moonlight Springs collect to-

gether to fonn Moonlight Creek; deny that the dam of

plaintiffs is constructed from nind, and that the same

is built in a low or marshy place. IMaintiffs admit that

said dam, so constructed, operated and maintained by

plaintiffs receives the waters from Moonlight Springs

and Moonlight Creek, but deny that the same receives
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all the surface and seepage water from the Grant Placer

Mining Claim. Plaintiffs allege that from unavoidable

natural causes some surface and seepage- water from

the southern slope of Anvil Mountain does flow into

Moonlight C5reek and thence into the reservoir made by

plaintiffs' dam, but plaintiffs deny that any of the sur-

face or seepage water which naturally flows into said

reservoir is in its natural state impure, discolored or un-

wholesome, or that the same pollutes or contaminates

the waters of Moonlight Creek or Moonlight Springs.

V.

Plaintiffs den^- each and every allegation of paragraph

YI of said separate and affirmative defense.

VI.

Plaintiffs deny each and every allegation of paragraph

VII of said separate and affirmative defense except the

allegation that the "said water used by defendants was

and is surface water, caused from the melting of the

snow on the slope of Anvil Mountain," but deny that the

same is not fit for domestic or culinary purposes.

VII.

Deny each and every allegation of paragraph IX of

said separate and affirmative defense.

IX.

Further replying to said separate and affirmative de-

fense, plaintiffs allege that their said reservoir is con-

structed at the only possible point on said Moonlight

Creek where the waters of said springs can be collected
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at one poiut; that its dam is properly coiistrncted and

only of sufficient lenjjtli and heiglit to impound the wa-

ters of said creek and springs. Tliat the defendants

can, at small cost, by constrncting ditches, flumes and

sluice-boxes of sufficient length, convey their muddy,

discolored and pcdlnted water, tailings and debris to a

point where the same will flow away from plaintiffs'

dam.

IRA D. ORTOX,

Attorney for Plaintiffs.

United States of America, "^

> es.

District of Alaska. J

Ira D. Orton, being first duly sworn, deposes and says:

That he is the attorney for the plaintiffs in the above-

entitled action; that he has read the foregoing reply

and knows the contents thereof and believes the same

to be true, and the reason why this affidavit is made by

affiant, instead of by one of the plaintiffs pei-sonally is

because the plaintiffs are all absent from the District

of Alaska, and for that reason unable to make the same.

IRA D. ORTON.

Subscribed and sworn to before me this 12tli day of

January, 1904.

[Notarial Seal] VIOLA C. ORTON,
Notary Public, District of Alaska.

[Endorsed]: 021. In the District Court, District of

Alaska, Second Division. Jafet Lindeberg et al., Pltfs.,

vs. George Doverspike et al., Defts. Reply. Filed in
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the office of the Clerk of the U. S. Dist. Court, Alaska,

Second Division, at Nome, Alaska, Jan. 18, 1904. Geo.

V. Borchsenius, Clerk. By G. J. Lomen, Deputy Olerk.

In the United States District Court for the District of Alaska^

Second Division.

JAFET LINDEBEKG, ERIC O. LIND-
BLOM and JOHN BEYXTESON, Co-

^

partners, Doing Business Under the

Firm Name and Style of THE MOON-
LIGHT SPEINGS WATER COM-
PANY,

Plaintiffs,

vs.

GEORGE DOYERSPIKE, GEORGE
CRAWFORD, FRED WILLIAMS,
JOHN DOE, RICHARD ROE and

PETER COE,

Defendants,
j

Decree.

On this day this cause came on to be heard upon the

motion of the defendants, C. T. Howard, George Dover-

spike, George Crawford and Fred Williams for a decree

herein, according to the opinion of the Court, on file and

of record in this cause, the plaintiffs appearing by Ira

D. Orton, their attorney, and the defendants appearing

by William H. Packwood, their attorney, and the Court

having, on the 23d day of February, 1904, madfe and filed

his opinion in writing herein, which said opinion fully

sets forth the facts and conclusions of law upon which
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the same is based, and the Court having heard the testi-

mony in said cause, and the argument of counsel for the

respective parties, and being at this time fuUj advised

in the premises, it is hereby considered, ordered, ad-

judged and decreed, that the plaintiffs are not entitled

to an injunction herein restraining and enjoining the

defendants, or either of them, from working, mining

and sluicing upon that certain placer mining claim

known as the Grant Placer Mining Claim, situated

above and adjoining the Moonlight Placer Mining Claim,

in the Cape Nome Mining and Recording District in the

District of Alaska, and which said claim is situated

above the Moonlight Springes and water right of the

plaintiffs.

It is therefore considered, ordered, adjudged and de-

creed that the plaintiffs' application for an injunction

in this cause be, and the same is, hereby denied and the

cause dismissed, and it is further considered, ordered

and adjudged that defendants have judgment against

the plaiutifl's for their costs and disbursements herein

taxed at |
, and that execution issue therefor.

It is further considered, ordered and adjudged that

this decree be entered nunc pro tunc as of the date of

the filing and entry of said opinion and findings, to wit,

^he 23d day of February, 1904.

ALFRED S. MOORE,

United States District Judge.

[Endorsed]: No. 921. In the U. S. District Court for

the Dist. of Alaska, Second Div. Jafet Liudeberg et al.

Ts. Geo. V. Doverspike et al. Decree. Filed: in the office



26 Jafet lAndeberg et al. vs.

of tlie U. S. Dist. Court, Alaska, Second Division, at

Nome, Alaska, June 22, 19Q4. Geo. V. Borchsenius,

Clerk. By Jno. H. Dunn, Deputy Clerk. Vol. II, Or-

ders & Judgments, page 105,

In the United States District Court for the District of AlasJc^i,

Second Division.

JAFET LINDEBERG, ERIK O. LIND-

BLOM and JOHN BRYNTESON, Co-

partners, Doing Business Under the

Firm Name and Style of THE MOON-
LIGHT SPRINGS WATER COM-
PANY,

Appellants,

vs. /

GEORGE DOVERSPIKE, GEORGE \

CRAWFORD, FRED WILLIAMS,
|

JOHN DOE, RICHARD ROE and
[

PETER COE,
I

Appellees. /

Assignment of Errors.

Come now the plaintiffs in the above-entitled action,

and assign the following errors as having been commit-

ted by the above-entitled Court in the above-entitled

action, upon which plaintiffs intend to rely upon its ap-

peal to the United States Circuit Court of Appeals in

saidi action:

1. In dismissing the said suit and entering the final

decree therein in favor of the said defendants for their

costs against plaintififs. i
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2. In not making:, renderinoj and' enterinfj^ a decree

in favor of the said plaintiffs and apjainst the defend-

ants, granting; a permanent injunction against defend-

ants, as prayed for in tlie complaint of plaintiffs.

3. In making, rendering and entering a final decree

in the said action without filing a written decision stat-

ing the facts found and the conclusions of law sepa-

rately.

4. In failing to file a decision in writing in the said

action stating the facts found and the conclusions of

law.

In order that the foregoing assignment of errors may

be and appear of record, the plaintiffs and appellants

present the same to the Court and pray that such dis-

position be made thereof as in accordance with law and

the statute of the United States in such cases made and

provided, and plaintiffs and appellants pray a reversal

of the decretal order and decree of dismissal made and

entered by said court.

IRA D. ORTON,

Attorney for Plaintiffs.
.

[Endorsed]: Original. # 921. In the United States

Distnct Court for the District of Alaska, Second Divi-

sion. Jafet Lindeberg et al., etc., Plaintiff, vs. (leorge

Doverspike et al., Defendant. Assignment of Errors.

Filed in the Office of the Clerk of the U. S. Dist. Court,

Alaska, Second Division, at Xome, Alaska, Nov. 12, 1904.

Geo. V. Borchsenius, Clerk. By Jno. H. Dunn, l>e]>uty

Clerk. Ira D. Orton, Attorney for Plaintiffs.
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In the Untied States District Court for the District of Alaska,

Second Division.

JAFET LINDEBEEG, EEIK O. LIXD- \

BLOM and JOHN BRYXTESON, Co-
\

partners, Doing Business Under tlie

Firm Name and Style of THE MOON-
LIGHT SPRINGS WATER COM
PANY,

Appellants,

GEORGE DOVERSPIKE, GEORGE
CRAWFORD, FiRBB WILLIAMS,
JOHN DOE, RICHARD ROE and

PETER COE,

Appellees.

Petition for Order Allowing Appeal and Order Allowing Same.

The plaintiffs in the above-entitled action, feeling

themselves aggrieved by the decree given and entered

therein, and having filed herein their assignment of er-

rors, hereby appeal from the said decree to the United

States Circuit Court of Appeals for the Ninth Circuit,

and pray that this appeal be allowed and that an order

be made fixing the amount of security to be given by

plaintiffs on said appeal.

Dated Nome, Alaska, November 12, 1904.

IRA D. ORTON,

Attorney for Appellants.
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Now on this 12th day of November, 1904, the appeal

above prayed for is allowed and it is ordered that plain-

tiffs' bond for costs on said appeal be fixed at two hun-

dred fifty dollars.

Done in open court this 12th day of November 1904.

ALFRED S. MOORE,

Judge of the United States District Court, District of

Alaska, Second Division.

[Endorsed] : Original. # 921. In the United States

District Court for the District of Alaska, Second Divi-

sion. Jafet Lindeberg et al., etc., Plaintiff, vs. George

Doverspike et al., Defendant. Petition for Order Al-

lowing Appeal and Order Allowing Same. Filed in the

Office of the Clerk of the U. S. Dist. Court, Alaska, Sec-

ond Division, at Nome, Alaska, Nov. 12, 1904. Geo. V.

Borchsenius, Clerk. By Jno. H. Dunn, Deputy Clerk.

Vol. 2, Orders and Judgments, page 583. Ira D. Orton,

Attornev for Plaintiffs.
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In the United States District Court for the District of Alaska,

Second Division.

JAFET LINfDEBEKG, ERIK O. LIND-

BLOM and JOHN BRYNTBSON,
Copartners Doing Business Under

the Firm Niame and Style of THE
MOONLIGHT SPRINGS WATER
COMPANY,

Appellants,

vs.

GEORGE DOVERISPIKE, GEORGE
CRAWFORD, FRED WILLIAMS,
JOHN DOE, RICHARD ROE, and

PETER COE,

Appellees,
y

Bond on Appeal.

Know all men by these presents: That we, Jafet

Lindeberg, Erik O. Lindblom and John Brynte-

son, copartners, doing business under the firm

name and style of The Moonlight Springs Water Com-

pany, as principals, and J. J. Cole and C. G. Cowden,

as sureties, are held and firmly bound unto George

Doverspike, George Crawford, Fred Williams, John

Doe, Richard Roe and Peter Coe, defendants in the

above-entitled action, in the sum of two hundred and

'fifty dollars, for the payment of which well and truly

to be made, we bind ourselves, our successors, heirs,
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executors and administrators, jointly and severally by

these presents.

Sealed with our seals and dated this 12 day of Novem-

ber, 1904.

Whereas, lately at a session of the District Court for

the District of Alaska, Second Division, in a suit pend-

ing in said court between said Jafet Lindeberg, Erik O.

Lindblom and John Brynteson, copartners doing busi-

ness under the firm name and style of The Moonlight

Springs Water Company, as plaintiffs, and George

Doverspike, George Crawford, Fred Williams, John Doe,

Richard Roe and Peter Coe, as defendants, a decree was

rendered against the said plaintiffs and the said plain-

tiffs having obtained from said District Court an order

allowing an appeal to the United States Circuit Court

of Appeals, for the Ninth Circuit, to reverse said decree,

and a citation directed to tlie said George Doveispikc,

George Crawford, Fred Williams, John Doe, Richard

Roe, and Peter Coe, is about to be issued citing and ad-

monishing them to be and appear in the United States

Circuit Court of Appeals for the Ninth Circuit, to be

holden at the city and county of San i'ramisco. State

of California.

Now, therefore, the condition of the above obligation

is such, that if the said Jafet Lindeberg, Erik O. Lind-

blom and John Brynteson, copartners doing business

under the firm name and style of The Moonlight Springs

Water Company, shall prosecute their said appeal to

effect and shall answer all costs that may be awarded

against them if they fail to make their plea good, then
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this obligation is to be void, otherwise to remain in full

force and effect.

JOHNI BRYNTESON. [Seal]

ERIK O. LINDBLOM. [Seal]

JAFET LINDEBERG. [Seal]

By IRA D. ORTON, [Seal]

Their Attorney in Fact.

J. J. COLE. [Seal]

C. G. COWDEN. [Seal]

United States of America,
^
V ss.

District of Alaska. J

J. J. Cole and C. G. Cowden, being each duly sworn,

each for himself deposes and says that he is surety men-

tioned in and who signed the foregoing bond on appeal.

That he is worth the sum of five hundred dollars over

and above all debts and liabilities exclusive of property

exempt from execution.

J. J. COLE.

O. G. COWDEN.

Subscribed and sworn to before me this 12th day of

November, 1904,

[Notarial Seal] L. F. THOMAS,

(Notary Public in and for the District of Alaska, Resid-

ing at Nome.

Sufficiency of sureties on the foregoing bond approved

this 12 day of November, 1904.

ALFRED S. MOORE,

Judge of the United States District Court, District of

Alaska, Second Division.
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[Endorsed]: Original. 921. In the United States

District Court for the District of Alaska, Second Divi-

sion. Jafet Lindeberg et al. etc., Plaintiff, vs. George

Doerspike et al.. Defendant. Bond on Appeal. Filed

in the Office of the Olerk of the U. S. Dist. Court, Alaska,

Second Division, at Nome, Alaska, Nov. 12, 1904. Geo.

V. Borchsenius, Clerk. By Jno. H. Dunn, Deputy Clerk.

Recorded Vol. 3, p. 15, Civil Bonds. Ira D. Orton, At-

torney for Plaintiffs.

In the United States District Court for the District of Alaska,

Second Division.

JAFET LINDEBERG, ERIK O. LIND-

BLOM and JOHN BRYNTESON,
Copartners Doing Business Under

the Finn Name and Style of THE
;

MOONLIGHT SPRINGS WATER /

COMPANY,
I

Appellants, '\^

vs.
/'

GEORGE DOVER^PIKE, GEORGE
\

CRAWFOHl), FRED WILLIAMS,
JOHN DOE, RICHARD ROE, and

PETER COE,
Appellees.

Citation.

United States of America, "^

> ss.

District of Alaska. J

The President of the United States of America, to

George Doverspike, George Crawford, Fred Will-



34 Jafct Lindeherg et ah vs.

iams, John Doe, Kichard Roe, and Peter Coe, Greet-

mof:

You are hereby cited and admonished to be and ap-

pear at the United States Circuit Court of Appeals, for

the Ninth Circuit, to be holden at the city and county of

San Francisco, in the State of California, on the 12th

day of December, 1904, pursuant to an order allowing

au appeal, entered in the clerk's office of the United

States District Court for the District of Alaska, Second

Division, in that certain suit in which Jafet Lindeberg,

Erik O. Lindblom and John Brynteson, copartners do-

ing business under the firm name and style of The Moon-

light Springs Water Company are plaintiffs and appel-

lants and you are defendants and appellees, to show

cause, if any there be, why the decree entered against

said plaintiffs and appellants, as in said order allowing

an appeal mentioned, should not be granted, and why

speedy justice should not be done to the parties in that

behalf.
\

Witness, the Hon. ALFRED S. MOORE, Judge of the

United States District Court, District of Alaska, Second

Division.

Signed at Nome, in said District and Division, this

12th day of NIovember, 1904.

ALFRED S. MOORE,

Judge of the United States District Court, District of

Alaska, Second Division.
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Personal service of the foreg^oing citation, and the

receipt of a copy thereof admitted this 12th day of No-

vember, 1904.

WM. H. PAOKWOOD,
Attorney for Defendants and Appellees.

[Endorsed] : Original, No. 921. In the United

States District Court, for the District of Alaska, Second

Division. Jafet Lindeberg et al., etc., Plaintiff, vs.

George Doverspike et al., Defendant. Citation. Filed

in the Office of the Clerk of the U. S. Dist. Court, Alaska,

Second Division, at Nome, Alaska. Nov. 14, 1904. Geo.

V. Borchsenius, Clerk. By Jno. H. Dunn, Deputy Clerk.

Ira D. Orton, Attorney for Plaintiffs.

hi fhc I)fitrd rt'!f(S District ('(nirt, i^rrttinl Diviy.iuti, District

of Aidska.

JAFET LINDEBEKG et al.

vs.

GEORGE DOVERSPIKE ot al.

Opinion.

At the trial of tln' alxtvc suit, tin* (picstion iMisi^l by

the pleadings and submitted <<> tli<' <"(»nrt \v;is: Is the

plaintiff under the evideure entith-d to a iMTiiiiiiicut in-

junction restraining the defendants fi(»iii polluting the

water of the ^Moonlight Springs, by rniiuiug the siirf.Mce

waters used by tliem in sluicing upon their ( laiiu do^vn

the natural watershed at the base of Anvil Mountain

into Moonlight Creek and Moonlight Springs?
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The facts bearing with greatest force upon the ques-

tion, as they were developed in the testimony, are in-

cluded in the following summary.

The mining claim operated by the defendants lies ad-

jacent to the lands upon which the Moonlight Springs

and Moonlight Creek are located at a higher elevation

than the springs, and forms part of the natural water-

shed down which the waters formed by rain and melting

snow upon defendants' claim descend, first upon the

Moonlight Springs lands or claims, and, further down

the slope, into the springs themselves.

The waters of Moonlight Springs were appropriated

in the year 1900 by the grantors and predecessors in title

of the plaintiffs, and they and the plaintiffs have, ever

since the year 1900', furnished to the city of Nome and

its inhabitants their main supply of pure spring water,

for domestic, culinary and other purposes. The waters

of the springs were collected in a reservoir and trans-

mitted to the city through a large pipe-line. The owner

of the land upon which the springs are situated, Eobert

Lyng, consented to the appropriation and diversion of

the waters of said springs as aforesaid and by his deed

of conveyance conveyed to the grantors and prede-

cessors in title of said plaintiffs all the waters of Moon-

light C'reek and Moonlight Springs, together with the

right to divert and appropriate the same and to build on

his lands (a placer mining claim) all necessary dams,

and to maintain thereon their pipe-line and all other

works or structures necessary to divert and appropriate

said waters for the uses and purposes aforesaid. The
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reservoir or dam above mentioned is built on the ground

thus conveyed.

The defendants, and their agents, servants and em-

ployees in the month of May, 1903, prior to the 18tli day

of the month, having accumulated a winter dump of

gold-bearing dirt upon their claim, and having collected

some of the surface waters lying upon said claim, ran

them into sluice-boxes, and with them proceeded to

wash the ground of the dump therewith. After being

so used it followed the slope of said defendants' land,

down the slope of the Moonlight Springs' claim into said

creek and springs. In the process of sluicing, the water

became discolored and befouled, and some of it com-

mingling with the other clear water of the springs dis-

colored the water from the springs passing through the

pipes into the city, and possibly rendered it impure.

The claim upon which the sluicing was done is called

the Grant Placer Claim, and was located and segregated

from the public domain on the 9th day of January, 1899.

It is described in the location certificate as claim No. 1

Bench on the western base of Anvil Mountain, and as

comprising twenty acres of placer mining ground. The^

date of appropriation of the mining claim operated by

the defendants is thus shown to have bei^n prior to the

inauguration of the rights of the plaintiffs to the waters

of the springs, by appropriation and purchase aforesaid.

A further fact clearly shown by the evidence is that the

surface waters from the Grant Placer Claim can, with

an expenditure of $300 or less, be effectually turned and

prevented from entering the reservoir of the plaintiffs
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at all times, by constructing wing ditches on each side

of their receiving reservoir.

These are enough of the facts at this point for the

purposesi of this opinion.

It is plain, under the law, that the plaintiffs have ac-

quired the right to the use and enjoyment of the waters

running in their natural state to and collecting in the

reservoir about said springs, limited only by the ca-

pacity of their pipe-line. Y\^hile this is true, it is also

the law that the prior location of the adjacent claim

gave its owners in succession the right to the reasonable

enjoyment of the surface waters falling and settling

thereon, for mining purposes. The theory of the plain-

tiffs is that the defendants exceeded the rights given

them by the law in collecting the surface waters and

pending them down upon the plaintiffs' adjoining claim

and into the springs, increased in volume and rendered

impure in quality by the sluicing and that the defend-

ants thus committed a private nuisance. And the plain-

tiffs now seek the aid of an injunction to restrain the de-

fendants from again or further befouling the waters of

said springs. They claim, too, that the arts of defend-

ants, which have resulted in a private nuisance to them,

amount also to a public nuisance because the public are

the consumers of the water. Impliedly, at least, they

claim that their rights in equity are enhanced by the as-

sociated injury done and likely to be done to the public

by the defendant's acts. While the supply of pure water

to the inhabitants of Nome is a matter in which they, in

common with the people of Seward Peninsula, are in-
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terested, the rights of the city and its inhabitants are

not a proper subject for consideration in this case.

Their rights must not be drawn into the case, as to do so

would darken counsel and confuse the real issues before

the Court.

Under my view of the case, as the facts present them-

selves, it is not necessary either to define with precision

all the relative rights of the parties to the suit as re-

spects the manner in which the defendants may, regard-

ing the rights of the plaintiffs, use the surface waters

upon their claim.

The power of Court to grant injunctions is among

their extraordinary powers and "sliould be cautiously

and sparingly exercised." (Spelling on Injunctions, vol.

1, sec. 394.)

The same author in the same section declares that:

"An injunction against a private nuisance will be gen-

erally granted only where there is a strong and mis-

chievous case of pressing necessity, and not because of a

trifling discomfort or inconvenience suffered by the com-

plainant."

There is no evidence that the plaintiffs suffered ai^y

pecuniary loss by the discoloring or befouling of their

water supply. There is evidence, however, that the de-

fendants continued: to sluice for but a few days while

the waters formed by tlie melting snows of spring

lasted. It is also in evidence that the defendants have

withdrawn from the claim and are not working the

claim, having quitted the claim some months ago. It

is apparent that the discoloration of the waters of the
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springs was an injury more imaginary than real and the

injury threatened was not a continuing one.

It is only where an action at law will furnish no ade-

quate relief that equity will, on account of the injury be-

ing irreparable at law, administer the remedy by injunc-

tion. In my opinion an action at law will furnish the

plaintiffs adequate compensation in damages for any

injury, if any, they have suffered by the acts of the de-

fendants, and. inasmuch as the injury, if any worthy of

determination by a court has been done, does not prom-

ise to be a continuing one, at least at the hands of the

defendants, the injunction prayed for should be refused.

And it is hereby ordered that a decree be drawn in ac-

cordance with the conclusions now reached.

Nome, Alaska, Feb. 23, 1904.

ALFRED «. MOORE,

U. S. Dist. Judge.

[Endorsed]: No. 921. In the United States District

Court for the District of Alaska, Second Division. Jafet

Lindeberg et al. vs. George Doverspike et al. Opinion.

Filed in the Office of the Olerk of the U. S. Dist. Court,

Alaska, Second Division, at Nome, Alaska, Feb. 22, 1904.

Geo. V. Borchsenius, Clerk. By G. J. Lomen, Deputy

Olerk. Civil J. 8, page 522.
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In the District Court, in mid for the District of Alaska,

Second Division.

JAjFET LINDEBERG, ERIK O. LINEK

BLOM and JOHN BRYNTESON,
Copartners Doing Business Under

the Firm Niame and Style of THE •

MOONLIGHT SPRINGS WATER ^

COMPANY,
[

Appellants,

vs.

No. 921—Civil.

GEORGE DOVERSPIKE, GEORGE
CRAWFORD, FRED WILLIAMS,
JOHN DOE, RICHARD ROE, and

PETER OOE,
Appellees. /

Clerk's Certificate to Transcript.

I, Geo. V. Borchsenius, Clerk of the District Court of

Alaska, Second Division, do hereby certify that the fore-

jjoin^ typewritten pages, from 1 to 36, both inclusive, is

a true and exact transcript of the complaint, answer,

reply, decree, assignment of errors, petition for order

allowing appeal and order allowing same, bond on ap-

peal, opinion, in the case of Jafet Lindeberg et al. vs.

George Doverspike et al., Number 921 Civil, and of the

whole thereof as appears from the records and files in

my office at Nome, Alaska; and further certify that the

original citation in said case is attached to this tran-

script.
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Oo8t of transcript, |9.40, paid by Ira D. Orton, attor-

ney for plaintiffs.

In witness whereof, I have hereunto set my hand and

affixed the seal of said court this 30th day of November,

A. D. 1904.

[Seal] GEO. V. BORGHSENIUS,

Clerk.

By Angus McBride,

Deputy Clerk.

[Endorsed]: No. 1174. United States Circuit Court

of Appeals for the Ninth Circuit. Jafet Lindeberg,

Erick O. Lindblom and John Brynteson, Copartners Do-

ing Business Under the Firm Name and Style of The

Moonlight Springs Water Company, Appellants, vs.

George Doverspike, George Crawford, Fred Williams,

John Doe, Richard Roe, and Peter Coe, Appellees.

Transcript of Record. Upon Appeal from the United

States District Court for the District of Alaska, Second

Division.

Filed February 24, 1905.

F. D. MONCKTON,
Clerk.
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IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

JAFET LINDERBERG ET AL.,

Appellants,

VS.

GEORGE DOVERSPIKE et al.,

Appellees. ^

BRIEF FOR APPELLANTS.

STATEMENT OF THE CASE.

This appeal is taken from a decree entered in and

by the District Court for the District of Alaska, Sec-

ond Division. The suit wherein it was entered was

in equity and was maintained to enjoin the commission

of a nuisance by defendants. The complaint in sub-

stance alleges (Record, page 2) that plaintiffs are the

owners of certain springs of water used as the source

of water supply for the town of Nome. Defendants



are mining and sluicing dirt and gravel on a hillside

above the springs, and are causing large quantities of

mud, dirt, tailings, and impure and muddy water and

debris to flow into, and have defiled and rendered im-

pure the waters of the springs. These acts, it is fur-

ther alleged, have continued up to the time of com-

mencing suit, and that defendants threaten to continue

the same.

The answer (page lo) denies categorically the mate-

rial allegations of the complaint. The answer also sets

up an afiirmative defense, which is in like manner

categorically denied by the plaintiffs in reply. The

nature of the issues in the action is immaterial to this

appeal; the fact of importance is that issues are joined

by the pleadings, necessitating findings.

In the decree (page 24), the Court recites that it has

"made and filed his opinion in writing herein, which

" said opinion fully sets forth the facts and conclusions

" of law upon which the same is based." No other

findings were ever made or filed.

SPECIFICATIONS OF ERROR.

Appellants rely upon the following specifications of

error committed by the Court below:

"In making, rendering and entering a final de-

cree in the said action without filing a written de-

cision stating the facts found and the conclusions

of law separately.



"In failing to file a decision in writing in the said

action stating the facts found and the conclusions
of law."

BRIEF OF ARGUMENT.

The Court's opinion cannot take the place of find-

ings.

Section 209 of Part IV, of the Alaska Civil

Government Act (Code of Civil Procedure) pro-

vides that "Upon the trial of an issue of fact by

" the Court, its decision shall be given in writing

" and filed with the clerk during the term, or with-

" in twenty days thereafter. The decision shall

" state the fads found and the conclusion of law sep-

'' arately, without argument or reason therefor. Such

" decision shall he entered in the journal and judgment

^' entered thereon accordingly. The Court may de-

" iiv,er any argument or reason in support of such de-

" cision, either orally or in writing, separate from the

" decision, and file the same with the clerk."

In no stronger terms could the practice, which the

Court below pursued, be forbidden. An opinion

may be given, but it cannot stand as the findings. Even

had this opinion been originally designed for findings,

it would be improper. It states the evidentiary, not the

ultimate facts; it argues the law and states the reasons

for the decision. It does not purport to find all the

facts at issue, expressly stating, "These are enough of



"the facts at this point for the purposes of this opinion/^

Every opinion by a Court contains a statement of the

facts and of the law, and every opinion might equally

well stand for findings.

The distinction between the opinion and the decision

is well defined.

In Houston vs. Williams, (13 CaL, 24), Judge Field

Said:

"The terms 'opinions' and 'decisions' are often

confounded, yet there is a wide difference between
them * * * A decision of the Court is its

judgment, the opinion is the reasons given for that

judgment. The former is entered of record imme-
diately upon its rendition, and can only be changed
through a regular application to the Court, upon a

petition for rehearing, or a modification. The
latter is the property of the judges, subject to their

revision, correction and modification, in any partic-

ular deemed advisable, until with the approbation

of the writer it is transcribed in the records."

In Thomas vs. Tanner (14 How. Pr., 426), it is said:

"The decision, which, by the 267th section of

the Code, is required to be 'given in writing and
filed with the clerk,' is a very different thing fronl

the opinion which the judge may think it proper to

write. The opinion may, and often does, serve to

enable the attorney to prepare the 'decision' for the

judge to sign. This is the primary office of the

opinion. But whether there be an opinion or not,

there must, in every case of a trial by the Court, be

a decision/'



See, also,

James vs. Williams, 31 Cal., 211.

Hidden vs. Jordan, 28 Cal., 301.

McClory vs. McClory, 38 Cal., 75.

It is interesting to note the reasons underlying this

unusual practice. The opinion was made February

23. Obviously, the issues had been tried prior to that

time. Within the term, or within twenty days there-

after, the decision should have been filed. Apparently

the time had elapsed without any findings having been

filed. The opinion is turned to as a last resort, and a

nutic pro tunc decree as of date of filing the opinion is

made. The decree itself was filed June 22.

The term in which the decree was made is not set

forth, nor is it dated ; neither the term in which the trial

was had, nor its date is recited. The flagrant omis-

sions in that decree seem to have been made with set

intent to cover up and keep out of the record this overv

sight.

In the premises, it is respectfully submitted that the

judgment of the lower Court be reversed.

W. H. METSON,

J. C. CAMPBELL,
Solicitors for Appellants.

THOMAS H. BREEZE,
Of Counsel.
















